Case 2:08-cv-00788-CW -SA Document 82

Filed 05/13/11

Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

JESSE TRENTADUE,

ORDER

Plaintiff,
Case No. 2:08-CV-0788
v.
Judge Clark Waddoups
UNITED STATES CENTRAL
INTELLIGENCE AGENCY, et al.
Defendants.

On May 11,2011, the court heard oral argument on Defendants' motion for summary
judgment and Plaintiffs motion under Rule 56(d) to defer consideration of Defendants' motion,
to deny it, or to allow time to take discovery. For the reasons stated on the record, the court
hereby grants Plaintiffs motion in part and denies in part without prejudice, and defers ruling on
Defendants' motion pending receipt of additional information and further argument. The
Defendants shall provide additional responses to the court addressing the following:
(l) In support of its motion, Defendants submitted the declarations of David M. Hardy dated

August 27,2009 1, July 16,20102, September 15,20103, January 28,2011

4

,

Martha M.

Lutz dated August 21,2009,5 Earl J. Chidester dated August 18,20096 , Anne C. Costa
dated August 18,20097, Michael Mullaney dated August 25,2009 8 , and Rena Y. Kim
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dated August 26,2009. 9 In the case of Islamic Shura Council ofSouthern California v.

Federal Bureau ofInvestigation, No. SACV07-1088-CJC, 2011 WL 1576476 (S.D.Cal.
April 27, 2011), the court found the Government, and Mr. Hardy specifically, to have
provided false and misleading information to the court through sworn statements. Id. at
*4. When the deception was revealed, the Government argued that it had authority to
mislead the court and requested an opportunity to brief the issue. Id. Ultimately, the
court rejected the contention and held that the "Government's duty of honesty to the
Court can never be excused, no matter what the circumstance." Id. at 9. In light of

Islamic Shura Council, Defendants are to affirm whether in this case Mr. Hardy or any
other of its affiants has misrepresented information or provided incomplete or otherwise
misleading information to the court under an asserted right to protect the interests of the
United States.
(2) Defendants shall provide further evidence addressing whether the I-Drive and S-Drive
identified by counsel for Defendants have been searched in response to Plaintiff's FOIA
requests. If such drives have not been searched, Defendants shall explain why such a
search would not be reasonably calculated to locate the requested video tapes and other
materials.
(3) Defendants shall address specifically whether or not the Evidence Control Centers (or
other locations commonly referred to as ECC) located at Headquarters, Oklahoma City,
and the FBI Crime Lab were searched manually. If not, Defendants must explain why
there is no reasonable likelihood that the requested files would be located in any of those
locations.

8
9

(Doc. No. 32-2,3.)
(Doc. No. 32-24, 5.)
2
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(4) Defendants shall either manually search the physical files located at the Evidence Control
Centers located at Headquarters, Oklahoma City, and the FBI Crime Lab for the
requested videos and other materials that were collected during the first 14 days
following the Oklahoma City bombing on April 19, 1995 or provide evidence as to why
such a search is so burdensome as not to be required.
(5) Defendants shall submit a further declaration or affidavit from Mr. Hardy stating he does
not know of either the existence or the likely locations of the requested video tapes. He is
likewise to state that he is otherwise unaware of anyone else that may know of the
existence or likely locations of the videotapes at issue. If he cannot affirm so truthfully,
Defendants will submit an affidavit explaining such to the court.

Plaintiff's motion is GRANTED in part and DENIED in part without prejudice. 1o A
ruling on Defendants' motion is deferred until further order of the court. Defendants'
supplemental memorandum and supporting evidence shall be filed on or before June 30, 2011.
Plaintiff shall respond within the time allowed by the rules.

DATED this 13 th day of May, 2011.

BY THE COURT:

Clark Waddoups
United States District Judge

10

(Dkt. No. 62.)
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TONY WEST, Assistant Attorney General
CARLIE CHRISTENSEN, United States Attorney (Utah Bar No. 0633)
JARED C. BENNETT, Assistant United States Attorney (Utah Bar No. 9097)
JOHN R. TYLER, Assistant Branch Director
KATHRYN L. WYER (Utah Bar No. 9846)
kathryn.wyer@usdoj.gov
United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW
Washington, D.C. 20530
Tel: (202) 616-8475
Attorneys for Defendant
_____________________________________________________________________________
IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION
______________________________________________________________________________
JESSE C. TRENTADUE,
:
Case No: 2:08-CV-788 CW-SA
Plaintiff,
:
vs.

:

UNITED STATES CENTRAL
:
INTELLIGENCE AGENCY, FEDERAL
BUREAU OF INVESTIGATION, and
:
FEDERAL BUREAU OF
INVESTIGATION’S OKLAHOMA CITY :
FIELD OFFICE,
:
Defendants.

SUPPLEMENTAL
MEMORANDUM IN SUPPORT
OF FBI’S MOTION FOR
SUMMARY JUDGMENT

S))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

Defendants the Federal Bureau of Investigation (“FBI”) and FBI’s Oklahoma City Field
Office (collectively, “defendants” or the “FBI”) hereby submit this Supplemental Memorandum
pursuant to the Court’s Order of May 13, 2010.
INTRODUCTION
The Motion pending before the Court concerns a request for information that plaintiff
submitted to the FBI pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. On
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May 11, 2011, this Court held a hearing on defendants’ Motion for Summary Judgment (dkt.
#60) and plaintiff’s Rule 56(f) Motion for Continuance of Summary Judgment Pending
Discovery (dkt. #62). Following the hearing, the Court directed the FBI to provide additional
information and, in some cases, conduct additional searches or explain why such searches were
unnecessary. The FBI has now complied with the Court’s Order, as shown in the attached Third
Supplemental Declaration of David M. Hardy. As described below, the FBI has conducted a
search for records responsive to plaintiff’s request that is more than adequate to meet its FOIA
obligations and has sufficiently explained why this is so. A thorough review of proceedings in
this case demonstrates that plaintiff has offered nothing – aside from his own shifting arguments,
inaccurate assertions, and exhibits of questionable value – to support his allegations of bad faith
on the part of the FBI. The FBI should therefore be granted summary judgment.
STATEMENT OF FACTS
A.

Plaintiff’s FOIA Request to the FBI, and His Claims Concerning the FBI’s Response
to that Request, Are Independent of Plaintiff’s Separate Claims Against the CIA,
Which Concern Different FOIA Requests
1.

Plaintiff filed his claim against the FBI in November 2008, amending a complaint

that had originally contained a claim only against the Central Intelligence Agency (“CIA”), in
connection with FOIA requests that plaintiff had submitted to the CIA (“CIA FOIA requests”).
Plaintiff’s amended complaint added the FBI as a defendant in connection with an entirely
separate FOIA request that plaintiff had submitted to the FBI (“FBI FOIA request”). Plaintiff’s
FBI FOIA Request sought video surveillance footage taken on April 19, 1995, the date of the
Oklahoma City bombing, from various buildings in the immediate vicinity of the bombing,
including the Murrah Federal Building itself; a copy of the videotape from Oklahoma City

2
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Highway Patrol Officer Charlie Hanger’s patrol car with footage recording Timothy McVeigh’s
arrest; and any documentation referencing the FBI’s taking possession of those tapes.
B.

Proceedings Regarding the CIA FOIA Request Ended in March 2010; Separate
Proceedings Regarding the FBI FOIA Request Began in July 2010 and Are Ongoing
2.

The CIA and FBI have proceeded independently with respect to the separate

claims against them in this case, which relate to these entirely separate FOIA requests. Summary
judgment briefing with respect to the CIA FOIA requests took place between August and
December 2009 (dkt. #31-39), and a hearing was held in January 2010 (dkt. #44).1 This Court
granted the CIA’s motion for summary judgment and denied plaintiff’s cross-motion by Order
dated March 26, 2010. (dkt. #45).
3.

Proceedings in connection with the FBI FOIA request began with the FBI’s

Motion for Summary Judgment, filed in July 2010. (dkt. #60). Plaintiff responded to the FBI’s
Motion by filing a Rule 56(f) [now 56(d)] Motion for Continuance of Summary Judgment
Pending Discovery (dkt. #62).

1

The adequacy of the CIA’s search was not raised as an issue in the summary judgment
briefing that concerned the CIA FOIA request. The CIA was the agency solely responsible for the
search for records responsive to the CIA FOIA request, and its declarant Martha M. Lutz
described the search that was conducted. See Declaration of Martha M. Lutz (dkt. #37-2). The
CIA’s Motion for Summary Judgment included declarations from other federal agencies,
including the FBI, because the CIA’s search located responsive records containing information
originating with these other agencies. Ms. Lutz’s declaration describes the referral and
coordination process through which this information was sent to the relevant agencies. See id. ¶¶
53, 62-68. The declarations from these agencies, including that of the FBI’s declarant David M.
Hardy, were limited to addressing exemption claims that these agencies had asserted with respect
to these coordinated or referred documents. During the CIA FOIA Request proceedings, which
ended with this Court’s Order of March 26, 2010, plaintiff did not challenge any exemption
determinations by any agency other than the CIA.
3
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The FBI Explained in Its Summary Judgment Motion that a Search of Its Central
Records System as well as Its Specialized ZyIndex System Located 30 Videotapes
and 200 Pages of Documents Responsive to Plaintiff’s Request, and that Plaintiff’s
Subsequent Inquiries Did Not Identify any Additional Search Terms that Could Be
Used or Additional Locations that Could Be Searched
4.

The FBI’s declarant David Hardy explained in his original declaration that the FBI

maintains the records related to carrying out its law enforcement responsibilities in a single
records system – the Central Records System. Declaration of David M. Hardy (“Hardy Dec.,”
dkt. #61-2) ¶ 27. Mr. Hardy also explained that searches of CRS are conducted electronically,
using the General Indices in the Automated Case Support System (“ACS”). Id. ¶¶ 27-29, 31(c).
Mr. Hardy further explained that in processing plaintiff’s request here, after an ACS search
identified the Oklahoma City Field Office (“OCFO”) as the location where the only responsive
file, OKBOMB, was located, OCFO conducted an additional search using specialized ZyIndex
software because ZyIndex had been used during the OKBOMB investigation to store OKBOMBrelated materials, including FD-302s and FD-192s that recorded the FBI’s collection of evidence
during the investigation. Id. ¶¶ 33-34. As a result of these searches, the FBI located 30
videotapes, including videotape footage from Trooper Hanger’s patrol car at the time he arrested
Timothy McVeigh, as well as 200 pages of documentation. While plaintiff questioned the results
of the FBI’s search in subsequent correspondence, he did not suggest any other location where
material responsive to his request could be found, and the FBI concluded, after each such inquiry,
that “all locations likely to contain responsive records had already been searched, and that all
search terms likely to lead to these records had already been employed.” Id. ¶ 39.

4
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Plaintiff Originally Argued, in Support of His 56(d) Motion, that Murrah Building
Videotapes Should Exist, Based on Declarations by Two Individuals With No
Personal Knowledge of Their Existence; that the FBI Had Conceded Its Possession
of an “Original” Hanger Videotape that It Had Not Provided to Plaintiff; and that
FBI Evidence Control Rooms and the FBI Crime Lab Should Be Searched
5.

Plaintiff’s original 56(f) filing, in response to the FBI’s summary judgment

motion, focused on plaintiff’s belief in the existence of videotape footage of the Oklahoma City
bombing from Murrah Building surveillance cameras, and of a different version of the Hanger
tape, as well as on certain evidence storage facilities that, plaintiff contended, should be
searched. His filing including the following exhibits:
a.

Declaration of Joe Bradford Cooley (dkt. #63-2);

b.

Declaration of Don Browning (dkt. #63-3);

c.
Letter from plaintiff to the FBI, through undersigned counsel, expressing
his belief that the Hanger videotape he received had been edited, and requesting that the FBI
provide him with “the unedited tape” (dkt. #63-5, at 1);
d.

Houston Chronicle newspaper article (dkt. #63-5, at 2-4)2;

e.
Letter from the FBI, through undersigned counsel, responding to plaintiff’s
“request to review the original of the videotape that was previously sent to you” by noting that
plaintiff’s request “goes far beyond the scope of anything the FOIA requires” but that “the copy
you received is a complete and unedited copy of the videotape” (dkt. #63-6);
f.
An FBI form FD-302 referencing the FBI’s collection of a videotape from
Oklahoma Highway Patrol Trooper Charles Hanger, which was part of the documentation that
plaintiff received in response to the FBI FOIA request at issue in this case (dkt. #63-7; cf. dkt.
#23-2, at 36);
g.
Letter from plaintiff to the FBI, through undersigned counsel, expressing
his belief that he should have received videotape footage from the Murrah Building, and
attaching photographs of the Murrah Building after the bombing that, he stated, showed cameras

2

Plaintiff indicated in his request for an “unedited” tape that he was “hop[ing] to get a
declaration from [the authors of this newspaper article] on this matter.” Dkt. #63-5, at 1.
However, plaintiff has never submitted any such declaration in this case.
5

Case 2:08-cv-00788-CW -SA Document 83

Filed 06/30/11 Page 6 of 25

mounted on the Building, though it was not possible to tell if these cameras were functional or
recording at the time of the bombing (dkt. #63-8 to -11)3
h.
A document describing the submission of evidence for DNA testing to the
FBI DNA laboratory (dkt. #63-12); and
i.
An excerpt from a 1998 version of an FBI manual describing field offices’
use of an Evidence Control Room (“ECR”) to store evidence that “can reasonably be expected to
be introduced in court and/or subject to chain of custody”), which also states that “[i]n the event
evidentiary property is of such volume that it is not practical to store in the ECR or similar
facility within field office space, it may be stored in a secure off-site facility at the discretion of
the Special Agent in Charge (SAC)” (dkt. #63-13, at 17, 18)
Plaintiff also referenced another exhibit that he had filed previously, a Secret Service “Timeline.”
See Pl. 56(d) Mem. (dkt. #63) at 4 (citing dkt. #48-3).4
6.

Plaintiff relied solely on the two declarations to argue that Murrah Building

surveillance videotapes from the day of the Oklahoma City bombing must exist. Pl. 56(d) Mem.
at 5-8. At the same time, plaintiff attempted to discount an FBI investigative report that the FBI
had provided him during their communications, in which an individual personally involved in
clearing the Murrah Building after the bombing, with apparent familiarity with its surveillance
systems, stated that it was “a shame . . . that the surveillance cameras were never hooked up
again after they put in a new security system approximately two years ago.” Id. at 8 & ex. 4, at 2.

3

Plaintiff also attached a document that the FBI had located and attached to the original
Declaration of David M. Hardy, indicating that one individual working on-site after the bombing
had indicated that the Murrah Building surveillance cameras had not been hooked up after a new
security system was installed two years previously. Dkt. #61-2, at 95; dkt. #63-4, at 2.
4

Plaintiff also submitted a copy of this Secret Service “Timeline” to the FBI in
correspondence concerning his FBI FOIA Request. See dkt. #61-2, at 75-78 (attachment to
October 7, 2009, letter from plaintiff). In response, the FBI provided plaintiff with a copy of a
2004 USA Today newspaper article, reporting the testimony of a Secret Service agent that “the
[Timeline] log does, in fact, exist but that the government knows of no videotape. The log that
the information was pulled from contained reports that were never verified.” See dkt. #61-2, at
80, 81.
6
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In connection with the Hanger tape, plaintiff purported to rely on statements of

“Federal agents” that Hanger tape footage included an image of a brown pickup that pulled over
while Trooper Hanger was questioning Timothy McVeigh. Pl. 56(d) Mem. at 9-10. However, the
only evidence that plaintiff cited was the Houston Chronicle article, which does not identify the
source of its information. See id. & ex. 5.5
8.

Other than that article, plaintiff appeared to base his argument on the use of the

word “original” in a letter to plaintiff from undersigned counsel for the FBI, even though the
letter used the word “original” simply to refer to the tape that the FBI had located when searching
for material response to plaintiff’s FBI FOIA Request, from which plaintiff’s copy had been
made. Id. at 10 & ex. 6.
9.

In connection with plaintiff’s argument that FBI Evidence Control Centers and the

FBI Crime Lab should be searched, plaintiff cited his exhibits describing the FBI’s DNA
Laboratory and ECCs. The Laboratory exhibit does not describe a separate records system in the
Laboratory in which chain of custody records for evidence no longer in its possession might be
stored. See Pl. 56(d) Mem. ex. 9 (dkt. #63-12), at 4 (indicating that evidence sent to the
Laboratory for analysis, along with chain of custody documentation maintained during that
process, are “repackaged and transferred back to the ECC for return to the submitter” once
analysis is complete). The ECC exhibit indicates that chain of custody forms stored with
evidence are copies of forms that are filed in the case file – in other words, in ACS. See, e.g., id.

5

In particular, the article does not identify the name of its alleged source, the basis for the
source’s alleged knowledge, or whether the source was employed by a state or federal entity.
Although plaintiff again cites this article as evidence of what “FBI agents were discussing,” id. at
11, the article does not indicate that any of its alleged sources were FBI agents. Id. ex. 5.
7
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ex. 10 (dkt. #63-13), at 8-7 (pages in reverse order).
E.

The FBI Responded to Plaintiff’s 56(d) Motion by Explaining that, Even if the
Existence of Particular Records Were Relevant to the Adequacy of the FBI’s
Search, Plaintiff Failed to Offer Evidence Genuinely Suggesting the Existence of
Murrah Building Tapes or a Different Version of the Hanger Tape, and that Chain
of Custody Information Is Stored in the FBI’s Central Records System, Making a
Search of Physical Copies of that Information Redundant
10.

The FBI responded to plaintiff’s filing first by pointing out the correct standard

for evaluating an agency’s response to a FOIA request – that a search must be reasonable in
scope and intensity, and that an agency need not account for its failure to find particular records,
even assuming those records exist. FBI Reply (dkt. #67) at 2, 4-7. The FBI also pointed out that
the two declarations that plaintiff had submitted did not record any personal knowledge that
Murrah Building videotape footage from the day of the bombing had, in fact, ever existed. FBI
Reply at 8-9. Neither of plaintiff’s declarants, for example, had seen such footage, nor were
either of them involved in recording such footage. Rather, each of these individuals, neither of
whom were FBI employees, purported to describe an occasion, months or years before the
bombing occurred, and fifteen years before the date of their declarations, when they had visited
the Oklahoma City Field Office. Id. The FBI also explained that any search of Evidence Control
Rooms would be redundant of the searches it had already conducted because chain-of-custody
records for evidence, including videotapes, are entered or uploaded in the electronic systems that
it had already searched. FBI Reply at 2-4; Supplemental Declaration of David M. Hardy (dkt.
#67-1) ¶ 7.

8
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Raising Entirely New Arguments in His Reply, Plaintiff Claimed that the FBI’s
Electronic Records Systems Did Not Include Certain Records, Even Though He Had
Received These Records as a Result of the FBI’s Electronic Search; that the FBI’s
I-Drive and/or S-Drive Should Be Searched; and that the FBI Should Conduct a
Manual Search of Paper Files
11.

Plaintiff’s Reply focused on the notion that not all records could be found through

the FBI’s automated search of its Central Records System, and that searches of I-Drives and/or SDrives (which he mentioned here for the first time), or manual searches of paper files, should
therefore be conducted. Plaintiff’s filing included the following new exhibits:
a.

Declaration of Emanuel (Manny) Johnson, Jr. (“Johnson Dec.” dkt. #70-1)

b.
Fourth Declaration of David M. Hardy from another case, Trentadue v.
FBI, No. 04-772 (D. Utah filed Jun. 10, 2005) (dkt. #70-2)6
c.
Correspondence between plaintiff and the FBI in connection with a FOIA
request at issue in a third case, Trentadue v. Federal Transfer Center, No. 03-946, concerning
plaintiff’s inquiries into I-Drives and S-Drives at FBI Headquarters and OCFO and referencing
the fact that a search of the OCFO I-Drive system in 2004 did not locate any records responsive
to plaintiff’s request for records concerning himself or his brother (dkt. #70-3, 70-5)
d.
A 2004 AP News article reporting on the existence of I-Drives, including
the fact that in 2001 the FBI located additional material on these Drives related to criminal
proceedings against Timothy McVeigh (dkt. #70-4)

6

Plaintiff falsely states that this declaration was part of an “[un]successful” attempt by the
FBI “to avoid having to search for Bombing documents,” and that the FBI “had to conduct
manual searches and release documents showing the Federal governments [sic] prior knowledge
of the plan to bomb the Murrah Building and possible involvement in that plot as a result of a
ring of informants associated with Timothy McVeigh.” Pl. Reply at 11 n.22. In fact, as a result of
the FBI’s Motion to Amend, to which Mr. Hardy’s declaration related, the Court relieved the FBI
of the burden of manually searching the OKBOMB file. Order of Mar. 30, 2006, Trentadue v.
FBI, No. 04-772 (D. Utah) (excerpt attached to plaintiff’s Reply as dkt. #70-18). Moreover, the
limited electronic searches that the Court ordered, using specific additional search terms, located
only a single document that had not been found through the FBI’s ACS and ZyIndex searches.
Trentadue v. FBI, 572 F.3d 794, 805 (10th Cir. 2009) (FBI’s additional searches “produced one
additional document”). This document contains nothing to substantiate plaintiff’s wildly
speculative theories. See FBI’s Notice of Document Search and Production Pursuant to Court
Order of March 30, 2006, Trentadue v. FBI, No. 04-772 (D. Utah filed Jun. 2, 2006, dkt. #96).
9
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e.
Three Orders issued in the Trentadue v. FBI case, No. 04-772 (D. Utah):
First, an Order of May 5, 2005 (dkt. #70-6), in which the Court directed the FBI to perform
additional searches, including a manual search of the OKBOMB file; second, an Order of March
30, 2006 (dkt. #70-18), amending the May 5, 2005, Order and relieving the FBI of the obligation
to search the OKBOMB file manually after the FBI described the significant burdens that would
be involved (“[T]he FBI is relieved of conducting a manual search of the OKBOMB file . . . .,”
id. at 22);7 and third, an Order of Sept. 20, 2007 (dkt. #70-14), in which the Court ruled that
plaintiff would be allowed to depose two federal inmates, but which was subsequently
overturned by the Tenth Circuit, Trentadue v. FBI, 572 F.3d 794 (10th Cir. 2009)
f.
A 2001 AP News article reporting that internal Department of Justice
reviews had identified problems with the handling of evidence at OCFO at the same time the
OKBOMB investigation was going on, though the reports “did not cite any problems with the
McVeigh case evidence,” but were instead exclusively focused on the FBI’s investigation into
the death of plaintiff’s brother (dkt. #70-8)
g.
A transcript of a status conference in the Trentadue v. Federal Transfer
Center case, No. 03-946, in which plaintiff incorrectly implied that the FBI’s search of I-Drive
files at OCFO had led to its discovery of additional documents responsive to the request at issue
in that case (dkt. #70-9, at 2)8

7

In issuing its May 5, 2005, Order in that case, the Court indicated that plaintiff there had
been able to produce two records that were responsive to his FOIA request but had not been
found by the FBI. Order, at 4 (referencing “two redacted teletypes . . . that fall squarely within the
scope of his FOIA request but were not produced”). Even so, the Tenth Circuit subsequently
upheld the Court’s amended conclusion that a manual search of the OKBOMB file would be
unreasonably burdensome. Trentadue, 572 F.3d at 807. In this case, plaintiff has produced
nothing that was responsive to his request, yet was not located by the FBI through its electronic
search.
8

In fact, the FBI’s search of the OCFO I-Drive system for records responsive to the FOIA
request at issue in that case – which requested records concerning plaintiff or his brother – failed
to locate any responsive documents. Indeed, one of the letters from the FBI that plaintiff attached
to his Reply states as much. See dkt. #70-3 (“As you were informed by my letter of April 19,
2004, a search of the FBI O[CFO] I-drive system determined there are no records concerning you
or your brother.”). This fact is also clearly stated in the Motion for Summary Judgment that the
FBI filed in that case. See The Federal Defendants’ Memorandum in Support of Motion for
Summary Judgment, Trentadue v. Federal Transfer Center, No. 03-946 (D. Utah filed Oct. 5,
2004), at 5 (“On April 19, 2004, FBIHQ advised Plaintiff that OCFO’s search of the ‘I’ drive
failed to locate responsive records.”). The fact that plaintiff attached to his Reply in this case a
hearing transcript in which he stated something that he (subsequently, at least) learned was not
so, without explaining this, is noteworthy.
10
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h.
Certain FBI records that reference a “Ryder truck” or “brown pickup” but
do not reference videotapes collected from any of the locations that plaintiff identified in his FBI
FOIA Request (dkt. #70-10, 70-11, 70-12, 70-13)9
i.
Orders issued in 1999 and 2001 (dkt. #70-15, 70-16, 70-17) in the case
Hoffman v. DOJ, No. 98-1733 (W.D. Okla.), which concerned seven FOIA requests that the
plaintiff in that case had submitted to the FBI, including requests for some of the same
information that plaintiff in this case sought in the FBI FOIA Request at issue here, but also
including requests for a much broader array of information, see dkt. #70-15, at 210
12.

Plaintiff’s argument that the FBI must conduct a manual search relied primarily on

the Johnson declaration (dkt. #70-1). Johnson concluded, based on file and index markings on
the FD-302 documenting the collection of the Hanger videotape, that “[i]t would be impossible
for the FBI to locate [this FD-302] without a manual search of the paper file because it was not
marked for indexing and therefore could not be located through a computerized search.” Johnson
Dec. ¶ 30.
13.

Mr. Johnson’s conclusion was demonstrably false. The very FD-302 that he

analyzed was actually located by the FBI through a computerized search – the search that it
conducted in response to plaintiff’s FBI FOIA Request. Plaintiff received this very document
from the FBI in response to his Request. See Notice of Release of FBI Video Documents (dkt.
#23), at #23-2, at 36. Plaintiff apparently provided a copy of this document to Mr. Johnson, see
dkt. #70-1, at 7, and must therefore have known that the FBI had located that document through
its search. Nevertheless, plaintiff cited Mr. Johnson’s incorrect conclusion as the primary basis

9

Plaintiff falsely identified these documents as “evidence regarding th[e] [Hanger]
videotape.” Pl. Reply at 7 n.9. None of these documents mention Trooper Hanger or videotape
footage from his patrol car.
10

Contrary to plaintiff’s contention in his Reply, at 21 & n.52, the Hoffman Order attached
as dkt. #70-15 does not include any order that the FBI conduct manual searches of the OKBOMB
file, nor does it indicate that a manual search occurred.
11
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for his argument that the FBI should conduct a manual search. Pl. Reply (dkt. #70) at 13.11
14.

Other than Mr. Johnson’s declaration, plaintiff relied on a statement in the

declaration of Mr. Hardy, the FBI’s declarant, submitted in the Trentadue v. FBI case, that not all
documents are “uploaded” into ACS, the FBI’s automated records system. Pl. Reply, at 11.
However, Mr. Hardy has explained that even where documents are not “uploaded” (which
involves scanning the entire text of a document into the system), they are still electronically
indexed and are thus “retrievable through an electronic search of the FBI’s computerized
indices.” Trentadue, 572 F.3d at 804. Plaintiff quoted Mr. Hardy’s declaration explaining that the
FBI may not upload the text of a document because the document is classified or contains
sensitive personal information. Pl. Reply at 11-12 (quoting dkt. #70-2, ¶ 10); see also Trentadue,
572 F.3d at 804 (Mr. Hardy explained that “uploading . . . would have made the text of these
classified documents available electronically, thereby jeopardizing the security and privacy of
FBI employees,” but that even where such documents are not uploaded, “[t]he documents would
still be retrievable through an electronic search of the FBI’s computerized indices”).
15.

Plaintiff also relied on proceedings that had taken place nearly a decade earlier in

another case, Hoffman v. DOJ, No. 98-1733 (W.D. Okla.), as an indication that the videotapes he
seeks “are not likely to be stored with the other Oklahoma City bombing evidence” but are more
likely at FBI Headquarters, the FBI Crime Lab, or OCFO. Pl. Reply at 22. Specifically, plaintiff
relied on declarations from the FBI in Hoffman stating that it had located material responsive to

11

Plaintiff has filed copies of the documents that the FBI released on the docket. See
Notice of Release of FBI Video Documents (dkt. #23). A review of these documents shows that
most of them contain the same markings or lack of markings that Mr. Johnson found significant.
Yet, all these documents were found through the FBI’s computerized search. Third Supplemental
Declaration of David M. Hardy (attached hereto) ¶ 14.
12
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Hoffman’s FOIA request at FBI Headquarters. Id. Hoffman’s FOIA request – which was
submitted at a time when criminal proceedings in the Oklahoma City bombing prosecutions were
still underway – was significantly broader than the FBI FOIA Request at issue here. See dkt. #7015, at 2. The FBI’s declarant in Hoffman indicated that the FBI’s electronic search for records
responsive to Hoffman’s request “revealed the existence of one main file, 174A-OC-56120 at
both FBIHQ and the OCFO,” and that “FBIHQ file 174A-OC-56120, in all likelihood, will be
mostly duplicative of the OCFO file.” Id. at 4.
16.

In this case, where plaintiff’s FBI FOIA Request was submitted long after

criminal proceedings in the OKBOMB prosecutions had ended, the FBI’s declarant reported that
the only file identified in its electronic search was the OCFO’s OKBOMB file, 174-OC-56120.
See Declaration of David M. Hardy (“Hardy Dec.,” dkt. #61-2) ¶ 33. No responsive records were
located at FBI Headquarters. Id. ex. F (dkt. #61-2, at 30). That result is consistent with the fact
that, at this point, all OKBOMB records that had been at FBIHQ or in other FBI locations have
now been sent to the OKBOMB Warehouse at OCFO. Third Supplemental Declaration of David
M. Hardy (attached hereto) ¶ 11.
17.

For his argument that the FBI should search I-Drives, plaintiff relied on the

correspondence between himself and the FBI, in which the FBI explained that the I-Drive system
described in the article “is used by field offices to hold investigative documents so that
supervisors can approve them before putting them into the FBI’s official case files” (dkt. #70-3).
For his assertion that the FBI kept “‘irrelevant,’ embarrassing or otherwise harmful” information
on the I-Drive rather than putting them in the FBI’s official case files, plaintiff relied on a 2004
AP News article. Pl. Reply at 13. However, that article did not suggest that the FBI kept material

13
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on the I-Drive for any improper purpose. See dkt. #70-4. Rather, the article mentioned FBI
agents’ frustration with “inadequate computer systems,” and indicated that the FBI was
attempting to correct any problems that had existed and was in the process of implementing a
“next-generation case management system which will give the bureau its first fully computerized
document system.” Id. at 2.
18.

For his argument that the FBI should search S-Drives, plaintiff relied solely on a

letter that he himself had written to the FBI, in connection with a prior FOIA request, inquiring
about S-Drives. Pl. Reply at 13-14 & n.29. While plaintiff stated that the S-Drive was “a secret
record maintenance system,” id. at 13, he did not provide any evidence in support of that
assertion.
19.

For his repeated argument that he has established the existence of the videotapes

he is seeking, plaintiff again cited the Secret Service Timeline, Pl. Reply at 18, again ignoring the
USA Today report that the Secret Service itself has no knowledge of the tape described in the
Timeline, and that the Timeline was based in part on unverified reports, see dkt. #61-2, at 80, 81.
Plaintiff also cited FBI documents that contain references to a “brown pickup,” but that say
nothing about the videotapes that plaintiff is seeking. Pl. Reply at 19.
G.

Plaintiff’s Later Supplementation of the Record Raised Additional New Arguments,
For the First Time Referencing “June Files” No Longer in Existence, and “Zero
Files,” Based on Materials at Least a Decade Old
20.

Three months after filing his Reply, in January 2011, plaintiff filed a Notice of

Plaintiff’s Supplementation of Record Re: Motion to Continue (dkt. #73), claiming that he had
discovered “new evidence.” The “new evidence” that plaintiff identified consisted of the
following two exhibits:

14
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a.
A declaration of a disaffected former FBI employee, submitted ten years
previously in the Terry Nichols state prosecution, State of Oklahoma v. Nichols, No. CF-991845. The declaration claimed that the FBI kept internal “zero files” of information that it
“would not generally want disclosed to the defense and which were kept separate from a specific
case file.” Declaration of Ricardo Ojeda (dkt. #73-1) ¶ 9. The declarant did not claim to have
personal knowledge that the FBI had filed any material related to the OKBOMB investigation in
a “zero file.”
b.
A 1980 opinion, available on LEXIS, issued by the United States District
Court for the Southern District of New York (dkt. #73-2). The opinion referenced “June files,”
which designated documents that “requir[ed] special internal handling by a limited number of
people.” See dkt. #73-2, at 7. According to the opinion, records designated as “June files” could
still be found using a standard General Indices search in the FBI’s Central Records System, but in
any case the “June file” designation was not used after November 1978. Id.
H.

In the Course of a Reorganization, the FBI Conducted a Manual Search of the
Evidence Stored in the OKBOMB Warehouse and Did Not Find Any Additional
Videotapes Responsive to Plaintiff’s Request
21.

In late January 2011, the FBI filed a Notice of Additional Search, explaining that

the Oklahoma City Field Office had undertaken a reorganization of the evidence stored in the
OKBOMB Warehouse in Oklahoma City, and that in conjunction with that effort, at the request
of the FBI’s Record/Information Dissemination Section, the Field Office had conducted a manual
search for any additional videotapes responsive to plaintiff’s request. See Second Supplemental
Declaration of David M. Hardy (dkt. #75-1) ¶ 5. No additional videotapes were found. Id.
I.

The FBI Responded to Plaintiff’s New Allegations in a Surreply, Explaining that the
Electronic Search Methods that It Had Already Used Were Able to Locate
Videotapes, and that Plaintiff Had Failed to Provide Any Basis for Requiring the
Agency To Use Different Search Methods or To Search Other Locations
22.

The FBI also sought, and was granted, leave to file a surreply in order to respond

to the new arguments advanced in plaintiff’s Reply and Notice of Supplementation. The FBI
explained in its surreply that plaintiff appeared to misunderstand the FBI’s records system, and
that even when a record is not uploaded in its entirety into the FBI’s Electronic Case File, it is

15
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still retrievable through an electronic search of the General Indices because the electronic search
identifies the location of the document, which then can be manually retrieved. See Surreply (dkt.
#78), at 4-5 (citing Hardy Dec. (dkt. #61-2) ¶¶ 28-31 & n.6; Fourth Declaration of David M.
Hardy (originally filed in a different case) (dkt. #70-2) ¶ 10.
23.

The FBI also explained that plaintiff had failed to provide any reason to think that

a temporary storage space such as an I-Drive would likely contain records responsive to
plaintiff’s FBI FOIA Request, nor that records responsive to his Request might be located in a
“zero file” or a “June file,” particularly since June files no longer existed by the time of the
Oklahoma City bombing. Id. at 6-9. The FBI repeated the rule that “FOIA does not require an
agency to ‘prove’ that particular records do or do not exist.” Id. at 10 (citing West v. Spellings,
539 F. Supp. 2d 55, 62 (D.D.C. 2008)).
J.

Shortly Before the Hearing Scheduled on the Parties’ Pending Motions, Plaintiff
Filed a Second Notice of Supplementation, Referring the Court to an Opinion Issued
in Another District Court
24.

In May 2011, shortly before the Court’s scheduled hearing, plaintiff filed a

Second Notice of Plaintiff’s Supplementation of Record Re: Motion to Continue, attaching an
Order that another district court had recently issued in Islamic Shura Council of S. Cal. et al. v.
FBI, No. 07-1088 (S.D. Cal Apr. 27, 2011) (dkt. #80). The district judge in that case expressed
his view that, in light of certain disclosures that the FBI had made to the court in camera,
previous information that the FBI had provided in that case was, in his opinion, false and
misleading. Id. slip op. at 2.

16
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Following a Hearing, this Court Issued an Order Directing the FBI to Provide
Additional Information and, in Some Cases, Perform Additional Searches or
Explain Why Such Searches Should Not Be Required
25.

The Court held a hearing on the FBI’s summary judgment motion and plaintiff’s

56(d) motion on May 11, 2011. Following the hearing, the Court issued an Order directing the
FBI to address certain issues. Order of May 13, 2011 (dkt. #82). Specifically, the Court’s Order
contained five paragraphs, each directing the FBI to provide certain information or, in some
instances, to conduct an additional search or explain why such a search should not be required.
Id.
L.

The FBI Has Now Responded to Each of the Five Paragraphs of the Court’s May
13, 2011, Order, in a Declaration Attached Hereto
26.

The FBI has now responded to each paragraph set forth in the Court’s May 13,

2011, Order. First, Paragraph 1 of the Court’s Order directs the FBI to “affirm whether in this
case Mr. Hardy or any other of its affiants has misrepresented information or provided
incomplete or otherwise misleading information to the court under an asserted right to protect the
interests of the United States.” Order of May 13, 2011, at 2. In response, the FBI’s declarant, Mr.
Hardy, has stated that he “affirm[s] that [he] ha[s] not misrepresented information or provided
incomplete or otherwise misleading information to the court under an asserted right to protect the
interests of the United States.” Third Supplemental Declaration of David M. Hardy (“Hardy
Third Supp. Dec,” attached hereto) ¶ 5.12

12

Mr. Hardy’s affirmation is necessarily on his own behalf in connection with proceedings
related to the FBI FOIA Request at issue in the FBI’s Motion for Summary Judgment, which is
the only motion currently pending before the Court. The Court’s Order of May 13, 2011,
references a number of declarations that were submitted in connection with the CIA’s Motion for
Summary Judgment. As explained above, that Motion related to entirely separate FOIA requests
that plaintiff had submitted to the CIA. This Court granted the CIA’s Motion by Order dated
17
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Second, Paragraph 2 of the Court’s Order directs the FBI to address “whether the

I-Drive and S-Drive . . . have been searched in response to Plaintiff’s FOIA requests,” and if not,
“why such a search would not be reasonably calculated to locate the requested video tapes and
other materials.” Order of May 13, 2011, at 2. In response, the FBI’s declarant indicates that
neither Drive has been searched in connection with plaintiff’s FBI FOIA Request. Hardy Third
Supp. Dec. ¶¶ 15-16. In regard to the I-Drive, that system no longer exists, but in 2001, while it
did still exist, all FBI I-Drives were searched for any information related to the OKBOMB
investigation, and all such information was sent to OCFO and integrated into the OKBOMB case
file, so that any OKBOMB information that was not already in ACS and ZyIndex was added to
those systems at that time. Id. ¶ 15. In regard to the S-Drive, because I-Drive information was not
migrated to the S-Drive until after the 2001 comprehensive I-Drive search, and only current
information was migrated to the S-Drive, the FBI has “no reason to believe that the S-Drive
could contain any material responsive to the plaintiff’s request.” Id. ¶ 16.
28.

Third, Paragraph 3 of the Court’s Order directs the FBI to “address specifically

whether or not the Evidence Control Centers (or other locations commonly referred to as ECC)
located at Headquarters, Oklahoma City, and the FBI Crime Lab were searched manually,” and if
not, “why there is no reasonable likelihood that the requested files would be located in any of
those locations.” Order of May 13, 2011, at 2. In response, the FBI’s declarant explains that FBI

March 26, 2010. All declarants in all declarations submitted in support of the CIA’s Motion
affirmed that their statements were true and correct under penalty of perjury. In addition, the
declarations of all agency declarants, except for the CIA’s declarant Martha Lutz, were limited to
explaining why certain information was exempt, and plaintiff did not challenge any of those
claimed exemptions. Undersigned counsel has assumed that the Court’s Order of May 13, 2011,
was intended to address only the declarations submitted in support of the FBI’s Motion, which
remains pending before the Court.
18
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Headquarters has no ECC, and that the FBI has manually searched the ECC at the FBI’s Crime
Lab and has also manually searched the Evidence Control Room (“ECR”) within the OKBOMB
Warehouse, where all OKBOMB physical case file information, as well as evidence, is stored.
Hardy Third Supp. Dec. ¶¶ 6-7, 9-10. These searches did not locate any additional records
responsive to plaintiff’s FBI FOIA Request. Id. ¶¶ 7, 9. The FBI’s declarant also explains that
there is an ECC on the premises of the Oklahoma City Field Office, but that ECC contains no
records related to OKBOMB because the Oklahoma City Field Office stores all OKBOMB
records at the OKBOMB Warehouse. Id. ¶ 8.
29.

Fourth, Paragraph 4 of the Court’s Order directs the FBI to either “manually

search the physical files located at the Evidence Control Centers located at Headquarters,
Oklahoma City, and the FBI Crime Lab for the requested videos and other materials that were
collected during the first 14 days following the Oklahoma City bombing,” or to explain “why
such a search is so burdensome as not to be required.” Order of May 13, 2011, at 3. In response,
the FBI’s declarant explains that FBI Headquarters has no ECC, and that the FBI has conducted
manual searches of the Crime Lab ECC and the ECR in the OKBOMB Warehouse. Hardy Third
Supp. Dec. ¶ 10. Mr. Hardy also explains that a manual search of the first 14 days’ worth of
records in the OKBOMB case file would be extremely burdensome. Id. ¶ 11. Mr. Hardy
estimates that this material consists of approximately 450,000 pages and would take one
employee over one and a half years to search. Id. Mr. Hardy indicates that such an undertaking
would be unprecedented and could negatively impact his office’s ability to carry out other
obligations. Id.
30.

Fifth, Paragraph 5 of the Court’s Order directs Mr. Hardy to state whether he
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“know[s] of either the existence or the likely locations of the requested video tapes,” and whether
he is “otherwise []aware of anyone else that may know of the existence or likely locations of the
videotapes at issue.” Order of May 13, 2011, at 3. In response, the FBI’s declarant, Mr. Hardy,
states that he is “unaware of the existence or likely location of additional tapes responsive to the
plaintiff’s FOIA request, including tapes from the Murrah Building or any additional Hanger tape
other than the tape that plaintiff already received,” and that he “do[es] not know of anyone who
would know where additional tapes would be located.” Hardy Third Supp. Dec. ¶ 20.
ARGUMENT
THE FBI HAS FULFILLED ITS OBLIGATION UNDER FOIA TO CONDUCT A
SEARCH REASONABLY CALCULATED TO LOCATE RESPONSIVE RECORDS
The FBI has satisfied the requirements of FOIA with respect to plaintiff’s FBI FOIA
Request. The FOIA requires that an agency perform a reasonable search for records responsive to
a request. Trentadue, 572 F.3d at 797. “[T]he focal point of the judicial inquiry is the agency’s
search process, not the outcome of its search.” Id. The reasonableness of an agency’s search is
not judged according to whether an agency has found any particular record, nor must an agency
document the fate of records it did not find. See West v. Spellings, 539 F. Supp. 2d 55, 62
(D.D.C. 2008) (“FOIA does not require [an agency] to account for [records that it did not find],
so long as it reasonably attempted to locate them.”); Roberts v. U.S. Dep’t of Justice, No. 921707, 1995 WL 356320, at *2 (D.D.C. Jan. 29, 1993) (“Nothing in the law requires the agency to
document the fate of documents it cannot find. If a reasonable search fails to unearth a document,
then it makes no difference whether the document was lost, destroyed, stolen, or simply
overlooked.”) “There is no requirement that an agency search every record system, but the
agency must conduct a good faith, reasonable search of those systems of records likely to possess
20
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the requested information.” West, 539 F. Supp. 2d at 62.
Here, in response to plaintiff’s FOIA request for videotapes collected from certain
buildings in the vicinity of the Murrah Building in the immediate aftermath of the April 19, 1995,
bombing, for videotape footage recorded during Oklahoma City Highway Patrol Trooper
Hanger’s arrest of Timothy McVeigh, and for documents referencing these videotapes, the FBI
identified the OKBOMB file, located in Oklahoma City, as the only file likely to contain
responsive information. Nothing in plaintiff’s submissions, throughout the proceedings in this
case, has cast serious doubt on the FBI’s conclusion that the OKBOMB file is where any
responsive records would likely be found. Indeed, the FBI did find responsive records in the
OKBOMB file, including videotape footage from Trooper Hanger’s patrol car, 29 other
videotapes, and 200 pages of other responsive material. The FBI has also explained that all
material “that it deems relevant to investigations and possible prosecutions” are stored in its case
files, and that “[d]ocuments that reference evidence that might be needed for purposes of an
investigation or for trial, or chain of custody for that evidence, are one category of documents
that would always be considered relevant for these purposes.” Hardy Third Supp. Dec. ¶ 13.
No records responsive to plaintiff’s Request are likely to be found in any location other
than the OKBOMB case file. Specifically, no responsive records are likely to be found at (1) FBI
Headquarters (which has no ECC and no longer has an OKBOMB case file), (2) the FBI Crime
Lab (which was searched but no responsive records were located), (3) I-Drives (which no longer
exist), (4) S-Drives (which were updated after the FBI had already integrated any OKBOMB
information found on I-Drives into the OKBOMB case file), (4) June files (which no longer
exist), (5) zero files (which are simply general category designations for documents for which no
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specific file has yet been created), or (6) the Oklahoma City Field Office’s on-site ECC (which
has no OKBOMB material because the OCFO keeps all such material in the OKBOMB
Warehouse). See Hardy Third Supp. Dec. ¶¶ 6-18.
Moreover, the FBI’s methods of searching the OKBOMB file – through electronic
searches of the General Indices within the Automated Case Support System of its Central
Records System, and through electronic searches of a ZyIndex system that is specifically devoted
to the OKBOMB investigation – are more than reasonable. The FBI has explained that its
automated case system (“ACS”) is designed to facilitate access to its Central Records System
(“CRS”). Hardy Dec. ¶ 28. Because CRS is “primarily designed to serve as an investigative tool,”
its automated General Indices are maintained with the goal of allowing identification of
“information considered to be pertinent, relevant, or essential for future retrieval.” Id. ¶¶ 27, 32.
All information that the FBI identifies as relevant to investigations and possible prosecutions is
therefore indexed in ACS, barring inadvertent mistake or omission. Hardy Third Supp. Dec. ¶ 13.
Because the maintenance of evidence and chain of custody information is crucial to the FBI’s
own mission-related purposes, the FBI considers it particularly important to include such
material in ACS, and such material is therefore particularly likely to be included. Id.; see also
Supplemental Declaration of David M. Hardy (“Hardy Supp. Dec.,” dkt. #67-1) ¶ 5. In addition,
OKBOMB-related information of this kind is also included in the ZyIndex system that is devoted
to the OKBOMB investigation. Hardy Supp. Dec. ¶ 6.
The FBI has explained that electronic searches of these systems are the most effective and
efficient method of searching for information such as the information that plaintiff requested.
Hardy Third Supp. Dec. ¶ 20. Manual searches, whether of evidentiary material itself or of paper
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files, are overly burdensome as well as redundant, and are not likely to locate any additional
material. Indeed, while the FBI did conduct a manual search of the Evidence Control Room in
the OKBOMB Warehouse, and of the Crime Lab ECC, it did not locate any additional responsive
material through those searches. Hardy Third Supp. Dec. ¶¶ 7, 9. The FBI’s declarant Mr. Hardy
thus continues to maintain, after having reviewed all of plaintiff’s arguments and exhibits, that
“all locations likely to contain information responsive to plaintiff’s FOIA request have been
searched.” Hardy Third Supp. Dec. ¶ 20.
As the description of proceedings recounted above demonstrates, plaintiff has made
numerous misrepresentations in this case, in an attempt to create the false impression that the FBI
is hiding something – specifically, that FBI FOIA personnel know where two particular
videotapes are and refuse to disclose their whereabouts or release these tapes to plaintiff. Of
course, the FBI has already given plaintiff one of these videotapes, though plaintiff continues to
insist it is an “edited” version. The FBI has also attempted to respond in good faith to each of
plaintiff’s suggestions, though plaintiff continues to change his arguments with every filing or
appearance.13 Ultimately, plaintiff has failed to offer any genuine indication that the FBI is
willfully withholding the information he seeks, and the FBI’s declarant has clearly stated that all
responsive information that was located has been provided to plaintiff. Hardy Third Supp. Dec. ¶
20. The FBI has met its obligations under the FOIA and is entitled to summary judgment.

13

As described above, plaintiff introduced new arguments in his Reply brief, and made
additional new suggestions in his Notice of Supplementation. The FBI responded to those new
arguments in a surreply, and the FBI’s declarant Mr. Hardy provides a further response in his
declaration attached hereto. See Hardy Third Supp. Dec. ¶¶ 15-18.
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CONCLUSION
For the reasons set forth above and in previous filings, summary judgment should be
entered in favor of the FBI defendants.

DATED this June 30, 2011.
Respectfully submitted,
TONY WEST
Assistant Attorney General
CARLIE CHRISTENSEN
United States Attorney (# 0633)
JARED C. BENNETT
Assistant United States Attorney (# 9097)
JOHN R. TYLER
Assistant Branch Director
s/ Kathryn L. Wyer
KATHRYN L. WYER (# 9846)
kathryn.wyer@usdoj.gov
United States Department of Justice
20 Massachusetts Avenue, NW
Washington, D.C. 20530
Tel: (202) 616-8475
Attorneys for Defendant

24

Case 2:08-cv-00788-CW -SA Document 83

Filed 06/30/11 Page 25 of 25

CERTIFICATE OF SERVICE
I hereby certify that on June 30, 2011, I caused a true and correct copy of the
foregoing document to be served by first class mail, postage prepaid, and/or through the Court’s
electronic filing system, on plaintiff, proceeding pro se, at the address listed below:
Jesse C. Trentadue
Suitter Axland
8 E. Broadway, Suite 200
Salt Lake City, Utah 84111
jesse32@sautah.com
/s/ Kathryn L. Wyer
Kathryn L. Wyer
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JESSE C. TRENTADUE,
Plaintiff,

v.
CENTRAL INTELLIGENCE AGENCY, et al.
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Civ. A. No. 2:08-CV-00788

THIRD SUPPLEMENTAL DECLARAnON OF DAVID M. HARDY
I, David M. Hardy, declare as follows:
(I)

I am the Section Chief of the RecordlInfonnation Dissemination Section

("RIDS"), Records Management Division ("RMD"), fonnerly at Federal Bureau oflnvestigation
Headquarters ("FBIHQ") in Washington, D.C., and now relocated to Winchester, Virginia. I
have held this position since August 1,2002. Prior to joining the FBI, from May 1,2001 to July
21, 2002, I was the Assistant Judge Advocate General of the Navy for Civil Law. In that
capacity, I had direct oversight of Freedom oflnfonnation Act ("FOIA") policy, procedures,
appeals, and litigation for the Navy. From October I, I980 to April 30, 2001, I served as a Navy
Judge Advocate at various commands and routinely worked with FOIA matters. I am also an
attorney who has been licensed to practice law in the state of Texas since 1980.
(2)

In my official capacity as Section Chief of RIDS, I supervise approximately 277

employees who staff a total of ten (10) units and two field operational service center units whose
collective mission is to effectively plan, develop, direct, and manage responses to requests for
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access to FBI records and infonnation pursuant to the FOIA; Privacy Act; Executive Order
13526; Presidential, Attorney General, and FBI policies and procedures; judicial decisions; and
Presidential and Congressional directives. The statements contained in this declaration are based
upon my personal knowledge, upon infonnation provided to me in my official capacity, and upon
conclusions and detenninations reached and made in accordance therewith.
(3)

Due to the nature of my official duties, I am familiar with the procedures followed

by the FBI in responding to requests for infonnation from its files pursuant to the provisions of
the FOIA, 5 U.S.C. § 552, and the Privacy Act of 1974,5 U.S.C. § 552a. Specifically, I am
aware of the treatment which has been afforded by the FBI in responding to plaintiffs
October 12, 2008 FOIA request.
(4)

This declaration is being submitted pursuant to the Court's Order dated May 13,

20 II, and supplements and incorporates the infonnation previously provided in the declarations
of David M. Hardy, dated July 16,2010 ("Hardy Declaration") September 15, 2010
("Supplemental Hardy Declaration"), and January 28, 2011 ("Second Supplemental Hardy
Declaration).
REAFFIRMATION
(5)

I affinn that I have not misrepresented infonnation or provided incomplete or

otherwise misleading infonnation to the court under an asserted right to protect the interests of
the United States.
EVIDENCE CONTROL CENTER - FBIHO
(6)

There is not an Evidence Control Center, or any similar repository of physical

evidence called by any other name, at FBIHQ.

2
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!

Case 2:08-cv-00788-CW -SA Document 83-1

Filed 06/30/11

Page 3 of 11

EVIDENCE CONTROL ROOM - OKLAHOMA CITY FIELD OFFICE
(7)

The Oklahoma City Field Office ("OCFO") has designated an external warehouse

as the place where all material related to the OKBOMB investigation is stored. All material
indexed in the OKBOMB file, I74A-OC-56120, is in this warehouse. The OKBOMB Warehouse
contains both documentary files and an Evidence'Control Room ("ECR"), where all physical
evidence related to OKBOMB is stored. The ECR is a separate room within the Warehouse. As
described in the Second Supplemental Hardy Declaration, OCFO performed a manual search of
the physical evidence in the ECR within the OKBOMB Warehouse, during the week of October
18, 20 I0, for additional tapes responsive to plaintiffs FOIA request; however, this manual search
did not locate any additional responsive tapes. Specifically, no tapes from the Murrah Building,
and no additional Hanger tape, were located. See Second Supplemental Hardy Declaration,
(8)

~

5.

OCFO also has a separate ECC located on-site. That ECC contains no material

pertaining to the OKBOMB investigation. Rather, all material pertaining to the OKBOMB
investigation is located at the OKBOMB Warehouse, the location specifically designated to
house all materials related to the OKBOMB investigation.
FBI CRIME LAB
(9)

Following the Court's Order of May 13, 20 II, RIDS personnel contacted the FBI

Crime Lab at Quantico, Virginia, to determine whether the Evidence Control Room located at the
Crime Lab contained OKBOMB tapes. The Crime Lab performed a manual search for
OKBOMB videotapes, and did not locate any videotapes related to the OKBOMB investigation
during this search. Specifically, no videotapes from the Murrah Building, and no additional
Hanger tape, were located during this search.

3
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MANUAL SEARCH OF PHYSICAL FILES LOCATED AT
THE ECC LOCATED AT FBIHO, OCFO. AND THE CRIME LAB
FOR TAPES AND MATERIAL COLLECTED DURING
THE FIRST 14 DAYS FOLLOWING BOMBING
(10)

Manual searches have been performed at the OKBOMB Warehouse ECR located

at OCFO and the Crime Lab ECC. See ~~ 7-9. Additionally, there is no ECC located at FBIHQ.
See ~ 6. Upon querying the FBI Crime Lab, my staff was informed that it maintains no paper
files related to the OKBOMB investigation as it was told by FBIHQ to forward all OKBOMB
material to OCFO for inclusion in the main OKBOMB file.
(11)

The OKBOMB investigation was one of the largest investigations in the FBI's

history. The OKBOMB Warehouse at OCFO is currently the sole designated repository for all
records and evidence related to that investigation. The OKBOMB files at the OKBOMB
Warehouse have been gathered not only from OCFO but from FBIHQ, the Crime Lab, and other
field offices. Some of the paper files that came from outside OCFO have been integrated in
OCFO files, but other paper files are separate. Moreover, none of this material is arranged
strictly in chronological order based on when the material was collected. Rather, within the
many different sections of the paper files, the documents are arranged by serialization number,
which are given sequentially in the order that a document is serialized. Because of the urgency
and magnitude of the OKBOMB investigation, particularly in the immediate aftermath of the
bombing, many documents were not serialized in the chronological order that material was
collected. Thus, documents referencing evidence collected during the first 14 days of the
OKBOMB investigation could be anywhere in the paper files in the OKBOMB Warehouse. For
purposes of responding to the Court's Order, I obtained an estimate from OCFO staff that the
documents serialized during the first 14 days following the OKBOMB investigation (which, for
4

Case 2:08-cv-00788-CW -SA Document 83-1

Filed 06/30/11

Page 5 of 11

the reasons explained, are not the only docwnents that might reference evidence collected during
the first 14 days) comprise 189 linear feet of material. OCFO staff obtained this estimate by
using May 5, 1995, as the cutoff point and measuring the physical length of files serialized up to
that date. Not all of this information is in one physical location of the main file itself; this
estimate also includes the first 14 days of serialized material in other, physically separate,
subfiles and sections of material collected from locations other than OCFO, which OCFO staff
measured separately and included in this estimate. Asswning there are 200 pages per inch of
material, there are approximately 450,000 pages of docwnents. Based on my knowledge of
search procedures and my experience responding to FOIA requests submitted to the FBI, a
manual search of this material would be extremely time conswning and unprecedented in the
history of the FBI FOIA program. I estimate that a manual search of this amount of material
would take over a year and a half, asswning that one employee was able to search approximately
800 pages per day. If required by the Court, such an undertaking would force my office to divert
significant resources from other obligations of the FBI's FOIA program and from other pending
FOIA litigations. And as I explained, this search would not cover all docwnents that might
reference evidence collected during the first 14 days of the investigation.
(12)

In addition, a manual search of these files is not likely to locate any additional

responsive material. As I have previously explained, the computerized searches that were
conducted of the ACS and Zylndex systems were not only the most efficient way to find
responsive material, but also the method that was most likely to locate responsive material. In
fact, the computerized searches of ACS and Zylndex that we have already conducted were the
only reasonable method of locating responsive material. The physical docwnents in the

5

Case 2:08-cv-00788-CW -SA Document 83-1

Filed 06/30/11

Page 6 of 11

OKBOMB warehouse are already indexed in ACS and uploaded in ZyIndex. Unlike a manual
search of paper files, electronic searches of ACS and Zylndex are able to cover all indexed
material regardless of when it was serialized. While there is always a remote possibility that a
particular document may not have been indexed, through mistake or oversight, I do not
understand the FOIA to require an extremely burdensome manual search, that is redundant of
computerized searches that have already been conducted, on the remote chance that the search
might lead to some record that has not yet been found.
(13)

I understand that the Court has expressed concern about possible "gaps" in the

FBI's Central Records Systems. However, there are no "gaps" that would be relevant in this
instance. The kinds of material that would not be indexed or uploaded in the CRS and ACS
would not include material related to evidence collected during the OKBOMB investigation. To
the contrary, CRS and ACS are where the FBI electronically files and indexes all material that it
deems relevant to investigations and possible prosecutions. Documents that reference evidence
that might be needed for purposes of an investigation or for trial, or chain of custody for that
evidence, are one category of documents that would always be considered relevant for these
purposes, so these documents - absent the remote possibility of mistake - would always be
indexed in ACS. Thus, when the FBI needs to locate such material for its own purposes, in the
course of an investigation or when assisting prosecutors in a criminal prosecution, FBI personnel
conduct searches for such material in ACS - the very same kind of search that was conducted
here - because that is the system that the FBI relies on for this purpose.
(14)

I am aware that the plaintiff submitted a declaration from a former FBI agent

giving his opinion that a certain document had not been indexed in ACS because the copy that he

6
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saw did not contain certain markings. However, the FBI located the very docwnent this
individual was considering through the electronic search that I described in my original
declaration, and the plaintiff received this docwnent in the material that the FBI provided to him
as the results ofthat search. The other docwnents that the plaintiff received were also located
through this same electronic search, even though they likewise lack the markings that the
plaintiffs declarant described. I am aware that, at the hearing that this Court held, the plaintiff
circulated an exhibit that included other FBI records that were not provided as a result of the
ForA request at issue. Having examined this exhibit, I have observed that those records did not
reference videotapes taken from the locations that the plaintiff had identified in his FOIA request.
The fact that the plaintiff did not receive these records in response to his request simply reflects
the fact that these records were not responsive to the plaintiffs request. I have no reason to think
that those records cannot be found through an electronic search, if the records were responsive to
the search that was conducted.
I-DRIVE SEARCH
(15)

The letters "I" and "S" are letters assigned to a drive or portion ofa drive on a

server. At the time of the OKBOMB investigation, the I-Drive was known as the "Drafts" drive
and used as a temporary working folder for electronic media. The I-Drive temporarily stored
electronic media prior to its final approval. Once final approval was received, the material was
added to the official investigative case file, which includes indexing the material in ACS, the
FBI's automated system, and it was at the same time deleted from the I-Drive. In 2001 (due to
pending criminal proceedings), all field offices, including OCFO, were instructed to perform
comprehensive searches of their I-Drive for all OKBOMB investigative material. Any
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information located through these I-Drive searches was forwarded to OCFO personnel for
comparison with the information entered or uploaded into the FBI's automated systems

a.e.,

Zylndex and ACS). Any records that were not already included in the Zylndex and ACS files
were added to those files at that time. Therefore, any information that previously could have been
found on the I-Drive that was potentially responsive to plaintiff's request would now have been
located through the automated searches of Zylndex and ACS that the FBI has already conducted.
(16)

Since OKBOMB, the FBI has changed its operating system and servers. They

now have a different design. The I-Drive that was used over 16 years ago during the OKBOMB
investigation no longer exists. The FBI currently has an S-Drive, known as a common drive or
shared drive. At the time of the system and server upgrades, old server information was migrated
to the new servers after careful examination by all FBI personnel to ensure all migrated data was
current. This migration was after the 2001 comprehensive searches as noted in ~15. Therefore,
there is no reason to believe that the S-Drive could contain any material responsive to the
plaintiffs request.
JUNE MAIL
(17)

To the extent plaintiff suggests that the FBI has a separate repository known as

"June Mail" that may contain OKBOMB material (i.e., videotapes), he is incorrect. The
designation of "June Mail" has not been used since November 1978, over fifteen years before the
OKBOMB investigation took place. This designation had been established in June 1949 to
identifY certain information, received from or relating to the Bureau's most sensitive sources and
highly confidential or unusual investigative techniques, including electronic surveillance, that
was determined at the time to require separate filing procedures. Before the June Mail
8
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designation was discontinued, all such material was indexed into the general file. At the time of
the OKBOMB investigation, such material would have been filed the same way as other
investigative material, and it would have been located through the same electronic search that I
described in my earlier declarations. See Hardy Declaration ~~ 27-39; Supplemental Hardy
Declaration ~~ 5-9.
ZERO FILES
(18)

Plaintiff suggests through an affidavit by Ricardo Ojeda that the FBI uses the

designation of "zero files" to hide information that it does not want to disclose to the defense
during a prosecution. That is not an accurate description of the "zero" designation. The
designation of" Zero file" relates to the general file in a particular category and is principally
used for complaints and miscellaneous nonspecific data that does not relate to a file classification
that already exists and is of such a nature that it does not warrant establishing a separate case file.
For example, the FBI uses the general file category 174- for bombing investigations. The
OKBOMB file is therefore designated as 174A-OC-56120. The Zero file for this file category is
174-0. This file may contain communications, unrelated to any specific bombing investigation
that already has a specific classification, that are indexed for retrievability purposes. Each
communication of this type is filed serially in the zero file. When it is noted that three or more
pieces of correspondence on the same subject have accumulated in the zero file, a separate file
number is established within the classification to designate that specific subject. Additional
information on that same subject matter (~, OKBOMB) is then channeled into the specific file
for greater efficiency. Because the OKBOMB investigation already has a separate file number,
I 74A-OC-561 20, which was created immediately upon the start of the OKBOMB investigation,

9
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the Zero file for the bombing investigation category is not likely to contain information related to
the OKBOMB investigation.
EXTRAORDINARY SEARCHES
(19)

1 have provided a detailed description of the FBI's Central Records System and

the searches that were conducted under my supervision to locate material responsive to plaintiffs
FOIA request at issue before the court. (See Hardy Declaration, ~~27-39 and Supplemental
Hardy Declaration ~~5-9.) The FBI has performed automated searches of the Central Records
System through the General Indices; performed additional extraordinary searches by using a
specialized software tool called ZyIndex; performed a manual search of the OKBOMB
warehouse (OCFO's ECC); and performed a manual search of the ECC at the FBI's Crime Lab.
(20)

The FBI has gone above and beyond its routine practices to locate any and all

material responsive to plaintiffs FOIA request. The FBI's searches have been adequate and
reasonable. While it is always a possibility that responsive documents might have been misfiled
and thus could be located somewhere other than in the OKBOMB file (though it would be
impossible to know where), I am not aware that this is the case, and a reasonable search did not
and would not locate any such documents (if they exist) because they would not be in a location
likely to contain responsive documents. Having reviewed all of plaintiffs filings in this case, I
continue to attest that all locations likely to contain information responsive to plaintiffs ForA
request have been searched and all responsive information that was located through these
searches has been provided to plaintiff. I also continue to attest that the electronic searches that
occurred were the most effective and most efficient method of locating any information
responsive to plaintiffs request. I am unaware of the existence or likely location of additional
10
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tapes responsive to the plaintiff's FOIA request, including tapes from the Murrah Building or any
additional Hanger tape other than the tape that plaintiff already received, and do not know of
anyone who would know where additional tapes would be located.
Pursuant to 28 U.S.C. § 1746, I declare under penalty ofpeIjury that the foregoing is true

l-

and correct.
'2./1

+-

Executed this ~ day of June, 2011.

AVID . HARDY
Section Chief
Record/Information Dissemination Section
Records Management Division
Federal Bureau oflnvestigation
Winchester, Virginia
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Jesse C, Trentadue (#4961)

8 East Broadway, Suite 200
Salt Lake City, UT 84111

Telephone: (801) 532-7300
Facsimiie: (801) 532-7355

jesse32@sautah.com

Pro Se Pla;ntiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JESSE C. TRENTADUE,
Plaintiff,

DECLARATION OF JOE
BRADFORD COOLEY

vs.
FEDERAL BUREAU OF
INVESTIGATION! UNITED STATES

DEPARTMENT OF JUSTICE OFFICE

Case No.: 2:08cv788 CW

OF INFORMATION AND PRIVACY,

Judge Clark Waddoups
Chief Magistrate Samuel Alba

and UNITED STATES CENTRAL
INTELLIGENCE AGENCY,
Defendants.

Pursuant to 28 u.S.C. § 17461, Joe Bradford Cooley hereby submit this

Declaration based upon my personal knowledge of the matters set forth herein below:

1.

In the 1990's, I had a security and private investigator's. license with the

Council on Law Enforcement Education (wd Training. From 1994 to 1996, I was
employed as a Security Captain and private investigator for Profile International Security

Services ("P Fr).
2,

PFI provided security and investigative work for businesses and

individuals, My duties with PFI included, among other things, the hiring, training and
supervision of PFI security officers. I also assisted PFI in preparing bids to customers fol'

PFJ's security services.
3.

In early

1995~

within three months PRIOR to the Alfred P. Murrah

Federal Building bombing on ApriI19~1995, PFlwas in the process of preparing a bid
for the security services contract at the Murrah Federal Building in downtown Oklahoma
City, Oklahoma.
4.

I directly participated in PFl's pre~bid investigation for the security

servIces contract at the Murrah Federal Building. In doing so, I repeatedly met with Tom
Hunt of the Federal Protective Services.
5,

The Federal Protective Services, now part of the Department of

Homeland Security, provides law enforcement and security services to federally owned
and leased facilities. Mr, Hunt was head of the Oklahoma City Office of Federal
Protective Services and the person in charge of security for the Murrah Federal Building.

2

6.

My purpose for meeting with Mr. Hunt was to learn about the daily

responsibilities of the security staff at the MUrra.h Federal Building in order to prepare

PFl's bid. My contacts with Mr. Hunt involved a thorough walk through of the Murrah
Federal Building's security system, including the video surveillance cameras used to
monitor the Building,

7.

Under Mr, Hunt's direction, I reviewed the Murrah Federal Building's

security system, especially the video surveillance cameras. I spent many hours wIth Mr.
Hunt at this task.
8.

I metl for example, with Mr, Hunt at his office in the United States

Federal Courthouse, which is located directly a.cross the street and South of the Murrah
Federal Building. In Mr. Hunt's office, I observed several computer screens and
monitors that were receiving real-time images from cameras a.t the Murrah Federal
Building.
9.

On these monitors, I could see a complete view of the North side of the

Murrah Federal Building and NW

Sih

Street, which the Building faced. Those views were

from cameras placed at the Northwest and Northeast corners of the Murrah Federal
Building.
10.

I later toured the Murrah Federal Building and observed these cameras.

Those two cameras provided a clear view of the North entrance to the Murrah Federal
Building, including the street and sidewalk. I understood from my conversations with
3

Mr. Hunt that the video surveillance camefas and recording equipment was being
provided by ADT Security Services, Inc C'ADT').
11.

At tha.t time, ADT's offices were located approximately five blocks

from the former site of the Murrah Federal Building on Broadway Avenue just north a~d
east of downtown Oklahoma City. To the best of my memory, Mr. Hunt said that the
VCR tape decks used to record the survei1lance camera images were located at ADT's
offices. He also may have said that the recordings were done at his office, But either
way, I understood from conversations with Mr. Hunt that the Murrah Federal Building
surveillance catneras were being recorded on videotape.
12.

In addition to inspecting the monitors at Mr. Hunes office, Mr, Hunt

also walked me through an underground tunnel from the United States Courthouse to the
Murrah Federal Building. In doing so, we walked northbound into one level of a multilevel underground parking ramp, Just before we came to the entrance of the Murrah
Federal Building via this parking ramp we stopped at a room located on the east side of
the tunnel just north of the street entrance into the underground paL'king area.
13,

There was a metal detector in the room. Upon entry, we were searched

by individuals who Mr. Hunt said were Deputy U.S. Marshals. After being searched, we
were allowed to enter the room, There were about five (5) Deputy Marshals in this
room. There were also security camera monitors in this room showing the North entrance

4

to the Murrah Federal Building. These monitors also showed scenes from the
surveillance cameras placed inside of the Murrah
14.

~uilding.

I asked one of the Marshals how he liked working for the Marshals

Service, He told me that they were a "private Deputy U.S. Marshals service" based out of
Denver, Colorado and were not associated with the IIFederal MarShals Service. lI I also
asked if they were authorized to carry firearms or make arrests off site and I was told
"no." I thought this was odd but, Mr. Hunt confirml;)d that this was the case. We
continued our walk and entered the Murrah BUilding and proceeded on a complete tour
of that Building, including the Social Security Office, the HUn offices and America's
Kids Daycare Center,
15.

On April 19, 1995, I was t1t the scene of the bombing within minutes of

the blllSt. I arrived so quickly at the bombing scene because I was having breakfast at a
restaurant about four blocks away from the Murrah Federal Building. When I arrived on
the scene, I noticed that the street entrance to the underground parking lot (on the east
side of the Murrah Federal Building) and just south of the Marshals' Station I had
recently visited, was filled up with bricks and debris from the blasts, I never heard what
happen to the people who were in the Marshals' Station that day. I presumed they had
been killed.

II
II
5

]6.

Ultimately, PFj was not awarded the security services contract for the

Murrah Federal BUilding. Had it been given that contract~ I and other PFI employees
would have been at the Marshal's station when the bomb exploded.

Consequently~

that

inspection of the Murrah Federal Building's securily system will forever remain vivid in
my mind as will the location of the security cameras, monitoring screens and olher
equipment that I had seen.
17.

Frommy knowledge of the video surveillance security system in place

at the Murrah f'ederal Building, and my presence on scene just after the bomb exploded, 1
have no doubt that the two external cameras 011 the Northwest and Northeast Corners of
that Building would certainly have recorded the entire evenl. Those cameras would even
have recorded the delivery of the 'bomb to the Murrah Fedeml Building in a Ryder truck
and, most importantly, those cameras would also have recorded everyoqe who exited that
truck prior to the explosion.

BeC~lU$e

of their distance from the Munuh Federal Building,

ADT's offices were not destroyed orothcn:vise damaged in the bombing, which means

that the videotapes should still exist.
I dechU'\;~ under penalty ofpc!jury that the information stated above is true and
correct to the best of my knowledge,
EXECUTED on this 1st day of February, 2010 in Oklahoma Cily, Oklahoma.
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Jesse C. Trentadue (#4961)
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Telephone: (801) 532-7300
Facsimile: (801) 532-7355
jesse32@sautah.com

Pro Se Plaintiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JESSE C. TRENTADUE,
Plaintiff,
DECLARATION OF
DON BROWNING

vs.
FEDERAL BUREAU OF
INVESTIGATION, UNITED STATES
DEPARTMENT OF JUSTICE OFFICE
OF INFORMATION AND PRIVACY,
and UNITED STATES CENTRAL
INTELLIGENCE AGENCY,

Case No.: 2:08cv788 CW
Judge Clark Waddoups
Chief Magistrate Samuel Alba

Defendants.

1.

I am currently retired from the Oklahoma City Police Department.

However, during the time period of 1990 until after the bombing of the Alfred P. Murrah
Federal Building in Oklahoma City, Oklahoma I was a member of the Oklahoma City
Police Department.

2.

During the early 1990's, I was part of the Department's "Solo Motorcycle

Squad." Part of my duties as a motorcycle patrol officer was to provide security for the
President and Vice President of the United States of America, and others under the
protection of the United States Secret Service, if and when they visited Oklahoma City.
My specific duties involved protecting the "motorcade" carrying these federal officials.
3.

In carrying out these duties, I worked with the Secret Service, which

had its offices in the Murrah Federal Building. I, in fact, received briefings and training
from the Secret Service with respect to providing security for those motorcades and
federal officials.
4.

After that training, we were usually allowed a courtesy tour of the facilities

which would involved a review of the surveillance cameras at the Murrah Federal
Building, including the cameras mounted on the exterior of the Building. This walk
through was conducted by a Secret Service Agent and included a visit to the offices of the
Federal Protective Services, which I understood to be responsible for providing law
enforcement and security services to the Murrah Federal Building.
5.

The offices the Federal Protective Services were located in the United

States Courthouse. While in the offices of the Federal Protective Services, I was shown
the television cameras monitoring the entrances to the Murrah Federal Building and the
videotape decks on which the images from those cameras were recorded. Those cameras

2

showed, in real time, the entrances to the Murrah Building as well as NW 5th Street,
which the Building faced.
6.

On April 19, 1995, I was part of the Oklahoma City Police

Department's "K-9 Unit." Shortly after the bomb exploded that day destroying the
Murrah Federal Building, my dog "Gunny" and I were on scene assisting in the location
and rescue of people trapped by the debris from the blast.
7.

While assisting in the rescue of a woman trapped in the rubble, "Gunny

and I were ordered out of the Building by an FBI agent. The other non-federal rescuers
were also ordered to leave the Building with me, which I thought was strange given the
carnage and need to move quickly in hopes of locating and hopefully saving more
victims trapped by the blast.
8.

That same morning, I observed men wearing jackets with "FBI" printed

on the back removing the surveillance video cameras from the exterior of the Murrah
Federal Building. I thought this was part of the FBI's evidence gathering or "chain of
custody" procedures since those exterior cameras would have shown and recorded
delivery of the bomb in a Ryder truck that morning as well as the person or persons who
exited that truck.
9.

I knew from my training and experience as a police officer that an

investigation of the bombing and prosecution of those involved would require not only
preserving the videotapes of the event but also require preserving the cameras and tape

3

decks by which those videotapes were made_ Ne.vertheless, I did think it odd that the
FBI's remowl of those aments was taking place while many people were still napped
alive in the mbble of the MmrahFederal Building and so mmy ofus were working
desperately to find them.

I declare under penalty of petjmy that the information stated above ii true and
correct to the best of my Jmowledge_

/? ofFeb.ruaty. 2010 in Oklahoma City, Oklahoma.

EXECUTED on this day

Lhv LJ¥Zb!

Don Browning
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THE STAtt OF OKLAHOMA,
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J Case NQ.

CF~99-1845
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TERRYLYNN NICHOLS,
Defendant.
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)

L

I was employed by the Fede.ral Bureau ofInYestig~tion~s a ~ecial agent fi.:om
November 5, 19~9 untiLapproxImatelyNovember :&,199"9. I'was assigned to
Durant, Oklahoma.

2,

Myattomey has accepted ser.vice ofa subpoena. to '~Ue.nd a heari.ng on May 23,
2001, in Old$omaCity in this matter, hut 1 have a trlalcom:miUnent on that date
in Texas and am not able tb atten4. I am submitting thi's affidavit in lieu of
providing testimony at that. hearing.

3.

In the course pf m~ duties as a$pecial Agtmt for 'the FBI, J w·a;; trained to
investigate 'cl'imes and .interview witnesSes:. Whenintervlewing {l witness, We
would not tape record -the interview but would take notes. It V;~ standard FBI
procedure .to use tIle notes to prepare a report -- either a "302.~~()ran "insert t?
\Vh~n preparing a 3,02, we were trained to be carefu:lln w;b:afwe put into the
report since it was likely ,to 'be turned over to the defense ilt dls,covery, Indeed,
the 3028 were prepared in qCit1clpaUQ)) th~t ,'th<:!)rmightused as ,evidence in the
course of a legal proceeding. The second: kfud ofreport, whi¢b. we would prepare
was·caned .all' "'insert." Inserts w~r~ similarto 302s except fllatthey Were usually

preparetf whe.qtheagent did not expect th~ witnessorh'lfQJ;111atlon to he used at
trial. Whenever an agent interviewed a potential, witness. a reportconcernJng $e
interview was to be clictat;ed within either five (5) oraeven (7) working days so
that the iutervlew '-vas still fresh in the agent's memory' when the report was
prepared. tn evetj' LTltervie-w, an agent was required to prepare a report to
document the substance of the fnt~view,

4.

~n myposjfiop a~ a Special Agent! assis,tedin tbeinWstigatfon offhe bdmbing of
the Alfr~d p, Murrlih Building iQ Okl~homa City. I was first assigned to follow
up leads in Oklaho.ma City on tll~ day of the bombin;g, April 19, 1995.

5.

Dutirtg the ne:'.'t seyeraL weeks,.I was' ,gjven read sheets \,,"hich, required me to
contact and then interview persons \-vitn ·h1fofmation tegardingthe OkIa110rna City
bombing. After fallowing up on A-l~ad; we would -write a synopsIs of the
.
inf6rmation we had Qhtained on the hottoijl half of th¢ J¢ad.'sheet. The lead
supervisors would re:v-i¢w our reporla:l.1.d then determine the ll¢¢d tor 1lU)' .f61lowtlPtrtvestigatloh..

6.

Pursuant to standard FJ31l?oli~y,jt waS thlil investigating agent's responsibili~y to

dOa 302 Or an Insert based Upon his or her investigation~ An agent was to
'gen~rate a 302 or insert on completIonofa:o,.y lead, whether ih~ lead was, helpful
\)J:" noJ. The lead sheet would thenb.'e pl~ed in ~he lqgbQQl$:$ and were used to

m

.track the J02s. Information that \¥as llotgo{~ to be &~lpful court would often
o-e summarized in an insert? wbich w~ knew' \~as. generally not dis~oveI1lble in
Court
7.

8.

After comp.letihgour 302s .or inserts, we would submit that report as well as our
notes to the: OKBoMB Command 'center. The u<;>te$ ""~r¢ included in a IA
enveio~. In several instance~.l wasasRed to resL\bmit 302s 'because the
Command Center eouid npt locat.e my original report. I would then. have to try to
t~reat~ i7'otIl memoO' What had been in my Qriginal17eport. 1 am aware that a
number of o.ther agents· wlm worked .on the·OKBOMB case also en~ountered
problems with rttissIn~ orlost30~s.

I have been shown a list often 3025 that have been provided to the defense in the
st~teprosecutiQn ofT~n)~ Lynn Nlchols for which I was listed as th~ agent

preparing the report. I have also :been sho'l-':n two otheneports which have been
t am: confident trrat I was the· autho(' of Qn.e of-those twO' 3Q2s and I
believe that I \V'a,S th~ a~thQ:r of the, sec~m<i ~()2:, 11Jthough it h~$ been redacted. $.0
much thAt r c~ot he <;QmpIce:tely sur.e that it Is my report. I l<:n;Qw!bat 1
completed other 302s that :a:re 'Rot on that list or that I have been sho,""n.

redacted ~

9.

The FBI -also kepI "'zer'o" fi'fe~;;' wItich Were l'epott~2oriJaii:Hrtg' fnfOmiation that
the FBI wouldnot,g~{lerally"w'll:Qt.disclosed·t0:th¢·'derefiSe'andwh:ith.were
,~ept
sep-arale,"fr()n;r;;t:spey.i'fi:c:'~e;'B'le.rhese'fHes:,w.ere)~~Pki;ntern.ally
[Within

the,

aureau';andtJ':Pic~lly;!w~re)<t1:ottutne<tover't(ffhe'1Jrosecut.1oh·'<5r"'the/def~n~e.
Files
would be assigned numbers based on the type of offense OT investigation
involved, for exatnple,a bank robbery would be assigned a particular num~r. A
letter A after that number \','ould mean highe$! importance. A zeroa;fter that
num1l>er·wou.ltitneM' th~ll.fue1'eport"shoUld· gb .intoth.;li:z~pitt::file.

J O.

Despite being nominated for Fede~ Law Enforcement Officet of the Year in
1998, I was unjustly tenninated by the FBI in 1999 because or my work as an

:REQ COtins,elor ,and my Sl;lP:PQrt fot agents who filed SEO complaints. Although
there are. ,lttaI1Y ·very! :good fBI agents. th~te are also FBI agents~. including some
\'t'ho

worked 00 the Oklahoma City bombing case, who are wi1:Ii:og to sllbvert the

truth in order to protect felloW agents.

1St:

to before me thiS~YOfMay) 2001.
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