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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
v.
ILYAS KASHMIRI, et al.,
(TAHAWWUR RANA)
Defendant.

)
)
)
)
)
)
)
)
)
)

No. 09 CR 830
Judge Harry D. Leinenweber

UNDER SEAL

DEFENDANT RANA’S UNDER SEAL RESPONSE
TO THE GOVERNMENT’S MOTION TO RECONSIDER
THE COURT’S RULING REGARDING THE “DENMARK” VIDEO
Defendant, TAHAWWUR RANA, by and through his attorneys, PATRICK W.
BLEGEN, CHARLES D. SWIFT, JODI L. GARVEY and DANIEL A. RUFO, respectfully
submits the following response to the government’s Motion to Reconsider the Court’s Ruling
Regarding the Denmark Video.
I.

Background
On April 5, 2011, Counsel filed an under seal motion in limine seeking, among other

things, preclusion of certain materials found in Defendant’s home, including two Urdu-language
books, four Urdu-language cassette tapes containing recordings purportedly made by Lashkar e
Tayyiba (LeT) members, and two Urdu-language “jihadi videos” purportedly entitled “Past and
Present” and “Denmark Embassy.” A copy of Defendant’s motion in limine is attached hereto as
Exhibit A.
Early on in the case, Counsel were provided copies of two “jihadi videos” on DVD and
copies of LeT cassette tapes. Until very recently, however, counsel were not provided any
evidence relating to the books. Furthermore, at the time of filing, Counsel had not been provided
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with translations of the contents of any of these materials.
Counsel argued that the materials should be precluded from admission on the grounds
that their probative value was substantially outweighed by their prejudicial effect. Exhibit A, p.
5. Counsel argued that this was especially true considering the government did not intend to
provide translations to the jury, leaving them to speculate and make assumptions based on the
titles of the materials and the names of people involved in the materials. Id.
On May 2, 2011, the government responded to Defendant’s motion in limine, arguing
that the materials found in Defendant’s home should be admitted as direct evidence of Rana’s
knowledge, intent and motive. A copy of the government’s response is attached hereto as
Exhibit B. The government stated that it intended to introduce “limited portions of the...video”
for such a purpose. Exhibit B, p. 14. The government argued, essentially, that Rana’s
possession of the materials, and in particular the “Denmark Embassy” DVD, supports inferences
that Rana understood the purpose of attacking Denmark and that Rana was upset about the
cartoons. Id. at 15. At no point in the government’s response did it address Defendant’s
contention that the lack of translation adds to the prejudicial effect.1
On May 5, 2011, counsel visited the FBI Chicago office and learned that the actual
covers of the two DVDs are significantly different than the DVDs provided as discovery.
Counsel were provided with two standard writeable discs with “Denmark Embassy” and “Past
and Present” handwritten on them. The original DVDs appeared much different. Counsel
immediately requested copies of the covers of the DVDs which, were provided on May 12, 2011.
Copies of the DVD covers are attached hereto as Exhibit C. The DVDs appear to have screen

1

Neither the words “translation” nor “transcript” appears in the government’s motion in limine response.

2
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printed images of trees on them, and no title can be discerned. It is readily apparent that one
cannot discern which disc is the “Past and Present” DVD and which is the “Denmark Embassy”
DVD.
On May 6, 2011, the Court ruled on Defendant’s motion in limine, excluding the books,
the videos, and the audio cassette tapes from admission into evidence. A copy of the Court’s
ruling is attached hereto as Exhibit D. The Court noted that “[o]f significance is that the
government has not provided the defense with translation of the items the government seeks to
admit into evidence” which would leave the jury unable to place them in context. Furthermore,
the Court noted that people often have “materials in their personal libraries that do not reflect
their personal beliefs.” The Court then held that this combination resulted in the prejudicial
effect of the evidence substantially outweighing its probative value. Exhibit D, p. 4.
On the evening of May 9, 2011, the government provided the defense with a draft
translation of the “Denmark Embassy” DVD. The following day, the government filed its
Motion to Reconsider the Court’s Ruling Regarding the Denmark Video, arguing for the first
time that the video undercuts Rana’s argument that Headley “duped” him,2 that its failure in
providing a transcript resulted from a lack of resources, and not, as the motion in limine response
argues, that the government intended to admit only limited portions of the evidence.
Furthermore, the motion to reconsider improperly rehashes previously rejected arguments.
The Court should strike the government’s Motion to Reconsider or deny the
government’s motion on the same bases as it originally granted Defendant’s motion in limine.

2

It appears that the government’s reference to Rana being “duped” comes from a comment made by
undersigned counsel on October, 29, 2009, during one of Rana’s early bond hearings. To the extent that the
government intends to impute unmade arguments to Defendant in its case-in-chief, counsel submit that such conduct
violates Defendant’s Fifth Amendment rights.

3
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II.

The Government’s Motion to Reconsider Should be Stricken
There is no mention of motions to reconsider in the Federal Rules of Criminal Procedure.

However, the Supreme Court has held that “motions to reconsider in criminal prosecutions are
proper and will be treated just like motions in civil suits.” United States v. Rollins, 607 F.3d
500, 502 (7th Cir. 2010) quoting United States v. Healy, 376 U.S. 75, 84 S.Ct. 553 (1964). The
rule regarding motions to reconsider in civil cases, Federal Rule of Civil Procedure 59, has been
limited in two major ways relevant to the government’s pleading.
First, a motion to reconsider “is not an appropriate forum for rehashing previously
rejected arguments...” Caisse Nationale de Credit Agricole v. CBI Indus., Inc., 90 F.3d 1264,
1270 (7th Cir. 1996) citing In Re Oil Spill, 794 F.Supp. 261, 267 (N.D.Ill.1992), aff'd, 4 F.3d 997
(7th Cir.1993) and Publishers Resource v. Walker-Davis Publications, 762 F.2d 557, 561 (7th
Cir.1985). Second, it is “inappropriate to employ a motion to reconsider to proffer a new legal
theory or new evidence to support a prior argument when the legal theory or evidence could,
with due diligence, have been discovered and offered during the initial consideration of the
issue.” In re August, 1993 Regular Grand Jury (Med. Corp. Subpoena I), 854 F. Supp. 1403,
1408 (S.D. Ind. 1994) citing DeBruyne v. Equitable Life Assur. Soc., 920 F.2d 457, 471 (7th
Cir.1990); Rothwell, 827 F.2d at 252; Publishers Resource v. Walker-Davis Pub., 762 F.2d 557,
561 (7th Cir.1985).
Motions for reconsideration serve a limited function: to correct manifest errors of law or
fact or to present newly discovered evidence. Keene Corp. v. Int'l Fid. Ins. Co., 561 F. Supp.
656, 665 (N.D. Ill. 1982) aff'd, 736 F.2d 388 (7th Cir. 1984) and aff'd, 735 F.2d 1367 (7th Cir.
1984) citing Evans, Inc. v. Tiffany & Co., 416 F.Supp. 224, 244 (N.D.Ill.1976). A motion to
reconsider “cannot in any case be employed as a vehicle to introduce new evidence that could
4
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have been adduced during pendency of the [] motion.” Id. citing Walker v. Hoffman, 583 F.2d
1073, 1075 (9th Cir.1978) and Donnelly v. Guion, 467 F.2d 290, 293 (2d Cir.1972).
The government’s motion to reconsider violates these rules in that it improperly rehashes
arguments that have already been rejected by the Court and improperly raises new arguments
and evidence that should have been made in the proper forum – the response to Defendant’s
motion in limine. The government’s motion to reconsider asserts, for the first time, that the
video “corroborates Headley’s testimony that he discussed the planned attacks in Denmark with
defendant and provided defendant with a video on that topic in July 2009.”3 Govt. Motion to
Reconsider, p. 6. There is no mention of any such corroboration argument in the government’s
response to Defendant’s motion in limine. Without any explanation as to why the government
could not have raised such an argument, even in the exercise of due diligence, this argument
should be stricken as an improper attempt to raise a new legal theory.
The government then contends that the video is not unfairly prejudicial as it is relevant to
Defendant’s knowledge, intent and motive. Govt. Motion to Reconsider, p. 8. This argument
has been squarely rejected by the Court and should be stricken as an improper attempt to rehash
a rejected argument. The government even cites the exact same case, United States v. Hammoud
381 F.3d (4th Cir. 2005), that is cited in it’s response to Defendant’s motion in limine. Compare
Govt. Motion to Reconsider, p. 8-9 with Exhibit B, p. 15-16. Motions to reconsider are not
designed to allow a party to re-submit the same arguments, worded another way, as the
government is attempting to do here.
Finally, the government argues that it did not act in bad faith in failing to provide a

3

As discussed in further detail below, Headley’s proffers do not support this proposition.

5
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transcript and that any prejudice to Defendant does not justify exclusion.4 The government
couches its discussion of the transcript of the video as something that it had intended to provide,
but that was delayed due to the limited resources of the FBI to obtain Urdu translation in
Chicago. But if that is the case, the government fails to explain why this was not mentioned in
its response to the Defendant’s motion in limine. Defendant’s motion in limine explicitly stated
that “without having the tapes and DVDs translated, the jury will be unable to independently
weigh the materials and will be left to make assumptions based on the titles of the materials and
the names of people involved.” Exhibit A, p. 5. The government made absolutely no effort to
respond to this argument. There is no mention of a forthcoming translation of the DVD, no
mention of troubles obtaining ample resources for Urdu language translation, and no mention of
any intention to admit the entire DVD rather than selected portions. Furthermore, this argument
is a clear attempt to introduce new evidence into a motion to reconsider. There is no explanation
why this argument or evidence could not have been presented in the response to the Defendant’s
motion in limine. This is clearly the type of new evidence that is prohibited in a motion to
reconsider.
The government has had this DVD for over 19 months. It was only after the evidence
was precluded that any mention of a translation was made. Had the government exercised due
diligence, as is required prior to raising “new evidence” in a motion to reconsider, it would have
informed the Court in its motion in limine response that, at the very least, a transcript would be
forthcoming. It utterly failed to do so. The government concedes that it “recognizes that a
transcript should have been produced sooner.” Government’s Motion to Reconsider, p. 12. But

4

The prejudice that the government’s tardiness will cause Defendant is explained below.

6
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the government does not explain why it failed to mention the forthcoming transcript.
The trial of Defendant was previously set for February 14, 2011. On January 7, 2011,
Defendant moved to continue the trial date, and trial was set for May 16, 2011. The government
has also not explained how it believed, on January 6, 2011, that it would have been able to
produce a transcript of this DVD prior to trial, yet was unable to provide even a draft until May
9, 2011. Furthermore, the government notes that it did not make a formal request for translation
of the video until late 2010, despite the video being in FBI possession since October 18, 2009.
No explanation for this delay is given, especially considering this case was originally set for trial
on November 1, 2010. Given that the evidence could have been produced in the exercise of due
diligence, this is an improper argument and attempt to introduce new evidence in a motion to
reconsider. The government’s arguments that the defense was somehow deficient for failing to
translate a the DVD itself, or for failing to have Defendant translate it should be rejected
outright. Defendant has no burden of producing evidence, and is not the proponent of the
evidence. Moreover, the defense requested a date for the production of final government
transcripts and the Court ordered that they be produced by April 1, 2011. That date is long past.
III.

The Government’s Argument Fails to Establish that the Court Should Reverse its
Decision to Preclude Such Evidence.
Even if this Court were to entertain the substance of the government’s arguments, those

arguments fail to show that introduction of the DVD is not unfairly prejudicial. The government
proffers two bases for the admissibility of the DVD; (1) that the video is directly relevant, and
(2) that it is not unfairly prejudicial. Neither argument is persuasive and the Court should not
reverse its prior decision regarding the video’s admissibility.

7
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A.

The Video Has Little, if any, Relevance

The government contends first that the video corroborates Headley’s testimony that he
“discussed the planned attacks in Denmark with defendant and provided defendant with a video
on that topic in July 2009.” The only statement provided to the defense on this subject, however,
does not support the government’s position.
It appears that the government is referencing statements made by Headley in a proffer
session on November 6, 2009. The relevant pages of the proffer are attached hereto as Exhibit E.
In the proffer, Headley states that he received three or four jihadi videos from co-defendnant
Pasha. The three videos are entitled “JYLLANDS-POSTEN Cartoons,” “RED MOSQUE,” and
“Afghanistan Fighting,” according to the proffer. Headley claims to have watched the Red
Mosque video with Rana with no one else present and to have given that video, and the JyllandsPosten Cartoons video to Rana. Headley states that he never spoke with Rana about the cartoon
video and does not know if Rana ever watched it. Headley also claims to have given the
Afghanistan Fighting video to Rana.
First, the government has provided no evidence that the “Jyllands-Posten Cartoons
video” is the same “Denmark Embassy” DVD tendered as discovery. Furthermore, as noted in
the government’s Motion to Reconsider, it has also referred to the video found in Rana’s home
as being entitled “Bombing of Denmark Embassy.” Govt. Motion to Reconsider, p. 4. While the
government may presume the videos are the same, there is no evidence that they are.
Furthermore, Headley’s statement to the FBI was that he gave three “jihadi” DVDs to Rana. The
FBI found two DVDs in Rana’s home, the Denmark video and a DVD entitled “Past and
Present.” The FBI did not find the Afghanistan Fighting video or the Red Mosque video. Far
from corroborating Headley’s statement, the Denmark video highlights the inconsistency
8
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between Headley’s statements to the FBI and the evidence recovered. In short, there is no
evidence indicating that the video Headley recalls as “Jyllands-Posten Cartoons” is even the
same “Denmark Embassy” video the government seeks to introduce.
The government next contends that Defendant’s “possession of the Denmark video
directly corroborates Headley’s testimony that he fully informed defendant of his efforts to target
the Jyllands Posten and, in particular [Kurt] Westergaard and [Fleming] Rose.” Govt. Motion to
Reconsider, p. 7. The government goes on to suggest that such corroboration knocks down an
argument that Defendant has not yet made; that Headley intended to “dupe” Defendant into
thinking that Headley was interested in opening an immigration business in Denmark and wanted
to advertise in the Jyllands-Posten. This argument amounts to nothing more than rank
speculation. Contrary to the government’s contention, the video does not lay plain Headley’s
motive to attack the Jyllands-Posten, nor does it show that Headley made clear to Rana that the
Jyllands-Posten was a target for a planned terrorist attack. Rather, the video simply indicates
that there are people in the world who were upset by the publication of the cartoons and that
there were people in the Islamic community who wished to attack the newspaper. The
government has other evidence from which these facts can be established, including a portion of
Rana’s post-arrest statement that the government seeks to introduce. The statement of Defendant
is an acknowledgment that he read an email by Headley indicating that Headley was disposed
towards violence against the makers of the cartoons. The Denmark Embassy video does not
confirm anything related to Headley’s motive, nor does it compromise Headley’s plan to attack
the newspaper in the absence of Rana’s involvement in the plot. And, the video contains a
speech by a “martyr” in a suicide bomber vest and depicts an animated graphic of the car
bombing of the Danish Embassy in Pakistan.
9
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Finally, the government argues, just as it did in it’s response to Defendant’s motion in
limine that the video is relevant to show Defendant’s knowledge, intent, and motive. Contrary to
the government’s position, whether Rana ever viewed the video is critical to any relevance on
the topics. The government suggests that the “mere fact” that Headley gave Rana the video and
that Rana possessed the video is probative of Defendant’s knowledge. Govt. Motion to
Reconsider, p. 8. As noted previously, counsel were originally tendered only a DVD with
“Denmark Embassy” written on it. Counsel have now received a photocopy of what the actual
DVD looks like, and there appears to be no writing indicating what the DVD contains. It is
unclear if the “Denmark Embassy” name came from the contents of the DVD, or is simply a
name assigned by the government. It is clear that the title did not come from the cover of the
DVD. It cannot be said, based on the evidence tendered to counsel, that because of the mere fact
that Rana had such a DVD, he knew the contents of the video, that he had watched the video, or
that he knew the import of such a video.
Perhaps most importantly, and dramatically limiting any evidentiary value of the DVD, is
that the government cannot establish that Rana ever saw it. Their position that he did view it is
based on the thinnest of reeds – the DVD was allegedly found near the television on which
Headley says he watched a different DVD. The government is clearly over-reaching in
attempting to establish relevance for the video other than what the Court has already rejected;
i.e., that Defendant had a video and therefore must agree with its contents. As the Court said in
denying this argument the first time around, “[p]eople often have materials in their personal
libraries that do not reflect their personal beliefs.” Exhibit D, p. 4. The government’s arguments
reveal a thinly veiled attempt to inflame the jury by linking Defendant with a controversial DVD
containing depictions of bombings and a speech by a man wearing a suicide bomber vest. The
10
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evidence has already been properly excluded and the Court should not reconsider its judgment.
B.

The Unfair Prejudice of the Video is Clear

The government also contends, as it did in its response to Defendant’s motion in limine,
that the prejudicial effect of the video is not so great as to override its probative value. However,
it is clear that the government overstates the probative value of the evidence and understates its
prejudicial effect.
It appears to be the contention of the government that because it has concocted a theory
of relevance distinct from its initial response to the motion in limine, that any prejudice arising
from the video is not unfair. The argument also appears to be a rehash of its relevance argument.
As Defendant pointed out in his initial motion in limine, there is nothing illegal about possessing
such materials. However, the distinction between possessing such materials, and with
supporting terrorism in Denmark, will be lost on a jury. See, United States v. Rogers, 270 F.3d
1076, 1081 (7th Cir. 2001) (“the judge had an obligation to keep the prosecutor from suggesting
that [a defendant] should be convicted because he owned seditious literature.”) This is especially
true in a case such as this, where the evidence the government seeks to admit is highly
inflammatory.
The government cannot prove that Defendant watched the video. Headley can testify that
he gave Rana a Jyllands-Posten cartoons video, not the DVD in question. But Headley is unsure
if Rana watched the video and did not talk about the video with him. Exhibit E. The
government is seeking to use the video to suggest that Rana must be guilty because the DVD was
in his home. This is the exact use that this Court deemed too prejudicial for admission. Nothing
in the government’s motion justifies the Court reversing its prior decision. Absent more, the
probative value of the evidence is clearly outweighed by its prejudice.
11
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IV.

Defendant Will Suffer Prejudice as a Result of the Government’s Tardiness
The government spends a significant portion of its brief arguing that Defendant will not

be prejudiced by the government’s delay in providing the transcript. The government submits
that Defendant “cannot identify any unfair prejudice from the delay in producing the transcript.”
Government’s Motion to Reconsider, p. 13. Critical, according the government, is that
Defendant was given a copy of the video prior to his indictment and that he was provided with a
written summary of its contents and significance in November 2009.5 Id. What the government
ignores is that Defendant will be prejudiced, not only by the delay in providing a transcript, but
also by the government’s plan, which is to wait to introduce the video into evidence until the end
of the government’s case-in-chief.
Apparently, the government believes that so long as Defendant has an opportunity to
translate the DVD while trial is ongoing, he suffers no prejudice. But this argument ignores that
testing the government’s translation may lead to arguments that the DVD is inadmissible
altogether. Moreover, the defense simply does not have the time to do what the government
suggests. On April 28, 2011, the government provided the defense with forty-one CDs
containing lengthy Urdu conversations between Headley and his wife while Headley was in
custody.6 Several of these recordings contain textbook Brady material and several others contain
obvious Giglio material.7 With the assistance of the Urdu interpreter that the defense has
disclosed as its expert, the defense is in the process of analyzing these recordings and creating

5

It appears that the “summary of its contents and significance” is the Government’s Second Memorandum
in Support of Motion for Detention Pending Trial.”
6

The defense requested such recordings on February 23, 2011.

7

Of course, the Court had ordered the production of favorable evidence sixty days before trial.

12
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usable transcripts (the government provided draft transcripts and summaries) for the cross
examination of Headley. This process will extend into the trial.
Moreover, the Court ordered the production of final transcripts from the government
forty-five days before trial. The government provided several final transcripts by that date, but
also provided many others up until April 18, 2011. The defense Udru translation expert only
very recently completed his review of those final transcripts. Nevertheless, on today’s date, May
12, 2011, the government provided new final transcripts which alter in very significant ways
some of the transcripts which had previously been believed to be final. Assuming the Court does
not simply preclude these new final transcripts, the defense must now attempt to enlist their Urdu
expert to review the government’s recent alterations.
In short, because of the lateness of previous government productions, the defense and
their translator have been juggling multiple new translations which will extend into the time of
trial. The government’s wants the defense to juggle yet another ball, because they failed to meet
yet another deadline, but cannot see how the defense is prejudiced. The prejudice should be
clear. The defense has other work to do, and should not bear the burden of the government’s
lateness.8
It may be that the government is suggesting that the Court should hold off ruling on
admissibility until the defense gets the government’s final translations (promised by May 13,
2011) and has time to test it with their own translator during trial. If this is the government’s
suggestion, it should be rejected.

8

Although not related to Urdu translations, the defense has also been inundated over the past weeks with
computer forensic reports, proffer statements, witness 302s, documents from the immigration office in Mumbai and
voluminous classified material.

13
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First, credibility of defense counsel is important in every case, and is critical in a case
like this. A plan in which counsel cannot “front” this issue to the jury in opening statement will
no doubt leave the jury wondering why counsel were hiding things, or were not candid, from the
outset. And, in a case as complex as this one, strategic defense decisions need to be developed
prior to trial. This is the point of motions in limine after all.
It is, of course, no risk to the government to delay ruling on the introduction of the DVD.
But the defense must develop strategy, give opening statement, and cross-examine Headley, all
without knowing whether the DVD will be admitted Simply put, the government’s tardiness in
providing a transcript, and subsequent attempt at reconsideration, substantially prejudices the
defense in that they must confront the DVD at the outset.
V.

Conclusion
For the foregoing reasons, the Court should strike the government’s Motion to

Reconsider. They have not met their burden of establishing a manifest error of law or fact by the
court or that it has discovered new evidence which could not have been discovered during
motions in limine through the exercise of due diligence. Alternatively, the Court should deny
government’s motion to reconsider. The Court has heard the government once before on this
issue and nothing is has argued now merits reversal.
Respectfully submitted,
s/Patrick W. Blegen
PATRICK W. BLEGEN, One of the
Attorneys for Defendant, Tahawwur Rana.

BLEGEN & GARVEY
53 West Jackson Boulevard, Suite 1437
Chicago, Illinois 60604
(312) 957-0100
14
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CERTIFICATE OF SERVICE
I hereby certify that foregoing Defendant Rana’s Under Seal Response to the
Government’s Motion to Reconsider was served on May 12, 2011, in accordance with
Fed.R.Crim.P.49, Fed.R.Civ.P.5, LR 5.5, and the General Order on Electronic Case Filing (ECF)
pursuant to the district court’s system as to ECF filers.

s/ Patrick W. Blegen
PATRICK W. BLEGEN
53 West Jackson Boulevard, Suite 1437
Chicago, Illinois 60604
(312) 957-0100
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
v.
ILYAS KASHMIRI, et al.,
(TAHAWWUR RANA)
Defendant.

)
)
)
)
)
)
)
)
)
)

No. 09 CR 830-4
Judge Harry D. Leinenweber

UNDER SEAL

DEFENDANT RANA’S UNDER SEAL MOTION IN LIMINE
Defendant, TAHAWWUR RANA, by and through his attorneys, PATRICK W.
BLEGEN, CHARLES D. SWIFT, JODI L. GARVEY, and DANIEL A. RUFO, pursuant to
Rules 401, 402, 403, and 404 of the Federal Rules of Evidence, as well as the Due Process
Clause of the Fifth Amendment to the Constitution, respectfully moves this Court in limine for
its order precluding the government from introducing the following evidence.
I.

Evidence of Immigration Fraud or Other Business Misconduct
Counsel believe that the government may seek to introduce evidence suggesting that

Defendant engaged in immigration fraud or other business misconduct through the operation of
an immigration business. This sort of evidence is not relevant and should be precluded, as it
does not meet the relevancy requirement of Federal Rules of Evidence 401 and 402. Rule 402
requires that evidence be relevant in order to be admitted. Relevant is defined as “evidence
having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would have been without the
evidence.” Federal Rule of Evidence 401. Defendant stands charged with conspiring to provide
material support to terrorism in Denmark and India and with substantively providing material
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support to a designated terrorist organization. No evidence related to immigration fraud makes
Defendant’s involvement in such crimes more or less probable.
Furthermore, such evidence is precluded by Federal Rule of Evidence 404(b), which
prohibits the use of evidence of other crimes, wrongs, or acts to “prove the character of a person
in order to show action in conformity therewith.” Any use of evidence of immigration fraud or
other business misconduct would clearly violate 404(b). It is completely unrelated to any
charged conduct and would be used only to suggest that Defendant is in some ways a
lawbreaking or dishonest person. Such evidence is wholly improper and should be barred.
While other acts evidence can be used for specific non-propensity purposes under Rule 404(b),
no notice of such evidence has been supplied by the government, and the deadline for such
submission has long past.
II.

Graphic Depictions of the Mumbai Attack
The government has tendered to counsel numerous videos and photographs depicting the

attack on Mumbai and its aftermath. Perhaps needless to say, some of these materials are
extremely graphic and disturbing. Pursuant to Rule 403 of the Federal Rules of Evidence, this
evidence should be precluded. Rule 403 is a “common sense precaution which should clearly be
taken . . . to limit the prosecutor's presentation to such facts . . . as are reasonably necessary to
prove the point for which the evidence is admitted, and to exclude unsavory details which go
beyond what is necessary to make the point." United States v. Williams, 585 F.3d 703, 708 (2nd
Cir. 2009), quoting David W. Louisell & Christopher B. Mueller, Federal Evidence § 140, at 209
(rev. ed. 1985).
Should the government attempt to introduce photographic or video evidence regarding

2
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the attack, any graphic depictions should be precluded. There is no probative value in admitting
gory and gruesome depictions of the deaths caused during the Mumbai attack. Admission of
graphic images would serve only to inflame the jury and therefore should be barred.
III.

Certain Materials Found in Defendant’s Home1
The government has informed counsel that it will seek to admit as evidence at trial items

that were allegedly found in Defendant’s home, including: (1) an Urdu-language books which
appears to be entitled “The rules and regulations of Jihad and its encyclopedia ISLAMIC
JIHAD”; (2) an Urdu-language book which appears to be entittled “After [having the] faith the
most important and precise duty Defensive jihad assault against the enemy And recovery of
occupied muslim’s territories”; (3) four Urdu-language recordings of speeches purportedly made
by Lashkar e Tayibba religious leaders; (4) one Urdu-language “jihadi video” entitled “Past and
Present”; and, (5) one Urdu-langauge “jihadi video” entitled “Denmark Embassy.”2 The
government has provided translations of the covers of the two books, but has otherwise not
provided translations of these materials.
Any attempt by the government to introduce partially translated books as evidence should
be precluded. First, the books are irrelevant to the question of whether Defendant conspired to
provide material support to terrorism and whether he substantively provided material support to
a designated terrorist organization. Second, even if it could be said that the evidence has some
minuscule evidentiary value, such value would be far outweighed by the danger of unfair

1

All of these materials are also subject to a pending motion to suppress the search of
Defendant’s home and businesses.
2

Discovery refers to these videos as “jihadi videos” and counsel use that term for the sake
of brevity only.
3
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prejudice under Rule 403 of the Federal Rules of Evidence. There is nothing illegal about
possessing such books, nor does ownership of such books mean a person supports terrorism.
However, those points will certainly be lost on a jury who will see only the titles of the books in
English, and be unable to read the contents. See, United States v. Rogers, 270 F.3d 1076, 1081
(7th Cir. 2001) (“the judge had an obligation to keep the prosecutor from suggesting that [a
defendant] should be convicted because he owned seditious literature.”)
Without a translation of the books, there is no way for a jury to know if the titles are
misleading or if the books contain any relevant material at all. See United States v. Parr, 545
F.3d 491, 502 (7th Cir. 2008) (abuse of discretion to admit entirety of book, the prosecutor
should have been limited only to relevant portions) Admission of the books will very clearly
prejudice the jury to such an extent that the prejudice will substantially outweigh whatever
limited probative value admission of the book may have. Given this prejudice, and the books’
irrelevance to the charges, admission should be precluded.
Furthermore, according to an FBI-302 report, it appears that Headley cannot remember
any specific details about the books, whether Defendant read them, or if he did, what
Defendant’s reaction was. According to the 302:
“HEADLEY was shown a copy of the front cover of two books. HEADLEY said
that he owned both books, which were bought years ago in Lahore. HEADLEY was
not sure if he was still in possession of those books and said he gave them to
TAHAWWUR RANA a couple of years ago. HEADLEY did not recall specifically
what was in each book and could not remember discussing the contents with
RANA.”
USDOJ_003-000144-145
With regard to the four audiocassette tapes, Headley has informed the FBI that the tapes
are not even related to terrorism. According to another 302:

4
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“HEADLEY was shown four copies of audio cassettes and their covers. HEADLEY
said he gave those tapes to TAHAWWUR RANA over the years and that he
originally got the tapes from Pakistan. Lashkar-e-Tayyiba (LeT) sold tapes like this
outside a Mosque in Lahore for $.25 to $.30 each. The purpose of the tapes was
educational and HEADLEY could not recall listening to them with RANA. RANA
indicated he had heard one or more of the tapes. HEADLEY stated the tapes were mostly
used to support a certain sect of the Muslim religion and not used for jihad.”

USDOJ_003-000088-89.
The tapes are, according to the government’s witness, related to religious matters. As the
tapes lack any probative value regarding the charged conduct, they should be precluded
as not relevant. If they can somehow be said to have any evidentiary value, that value is
substantially outweighed by the prejudice of possession of tapes of speeches made by
religious leaders of LeT – the group purportedly behind the Mumbai attack.
Similarly, the two supposed “jihadi videos” also contain minimal probative value which
is substantially outweighed by the prejudicial effect. Just as a judge has a duty to preclude a
suggestion that a defendant should be convicted because he owned seditious literature, a
defendant should also be protected from a suggestion that he should be convicted because
controversial material was found in his home. As with the books, there is nothing illegal about
possessing such videos, and the videos do not relate to any portion of the charged conduct.
Rather, admission of the materials will serve only to inflame the sensitivities of the jury and
allow the government to argue that Defendant had jihadist materials in his home. The prejudice
of such evidence and argument is clear.
Furthermore, without having the tapes and DVDs translated, the jury will be unable to
independently weigh the materials and will be left to make assumptions based on the titles of the
materials and the names of people involved. The jury should not be permitted to judge books by
their cover, recordings by their speakers, or videos by their titles. Given the minimal probative
5
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value of the books, tapes and DVDs, and the inherently powerful prejudice in admitting foreign
language materials purportedly related to Islamic jihad, this evidence should be excluded on the
grounds that it is irrelevant and unduly prejudicial.
Respectfully submitted,

s/ Patrick W. Blegen
PATRICK W. BLEGEN, One of the
Attorneys for Defendant, Tahawwur Rana.

BLEGEN & GARVEY
53 West Jackson Boulevard, Suite 1437
Chicago, Illinois 60604
(312) 957-0100
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CERTIFICATE OF SERVICE
I hereby certify that foregoing Defendant Rana’s Under Seal Motion In Limine was
served on April 25, 2011, in accordance with Fed.R.Crim.P.49, Fed.R.Civ.P.5, LR 5.5, and the
General Order on Electronic Case Filing (ECF) pursuant to the district court’s system as to ECF
filers.

s/ Patrick W. Blegen
PATRICK W. BLEGEN
53 West Jackson Boulevard, Suite 1437
Chicago, Illinois 60604
(312) 957-0100
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
UNITED STATES OF AMERICA

v.

TAHAWWUR HUSSAIN RANA

)
)
)
)
)
)
)

09 CR 830
Judge Harry D. Leinenweber
UNDER SEAL

GOVERNMENT’S MOTION TO ADMIT EVIDENCE AND
RESPONSE TO DEFENDANT’S MOTION IN LIMINE
The UNITED STATES OF AMERICA, by its attorney, PATRICK J. FITZGERALD, United
States Attorney for the Northern District of Illinois, respectfully requests that this Court permit the
government to present evidence described in this motion and deny defendant Tahawwur Rana’s
Under Seal Motion In Limine.
I.

BACKGROUND
The second superseding indictment (“indictment”) charged defendant Tahawwur Rana

(“Rana”) with three crimes. First, in Count Nine, Rana is charged with conspiring with several
individuals, including David Coleman Headley (“Headley”), to provide material support and
resources to conspiracies to commit terrorist acts in India.

Second, in Count Eleven, Rana is

charged with conspiring with several individuals, including Headley and Abdur Rehman Hashim
Syed (“Pasha”), to provide material support and resources to conspiracies to commit terrorist acts
in Denmark. The government alleges that Rana, Headley, Pasha, and others conspired to avenge the
publication of cartoons of the Prophet Mohamed by the Danish newspaper Morgenavisen JyllandsPosten (“Jyllands-Posten”). Third, in Count Twelve, Rana and four codefendants are charged with
providing material support or resources to Lashkar e Tayyiba (“Lashkar”), a foreign terrorist
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organization.
Rana, a resident of Chicago, Illinois, owned Fist World Immigration Services (“First
World”), an immigration services business. (Indictment at 2). The indictment alleges, inter alia,
that: Headley advised Rana of Headley’s surveillance of potential targets in India and Denmark and
the planning of attacks in those locations (Id. at 4, 11, 14, 21, and 27); Headley and Rana discussed
the attacks in Mumbai (Id. at 11, 14, 21, 26, and 29); Rana allowed Headley to use First World as
a cover story for Headley’s surveillance of targets in India and Denmark (Id. at 4, 14, 21, and 27);
Rana provided Headley with false documents to support Headley’s purported association with First
World (Id. at 4, 21, and 27); Rana advised Headley regarding how to obtain a visa for travel to India
(Id. at 5); Major Iqpal, a coconspirator, passed messages to Headley through Rana (Id. at 11 and 14);
Rana, posing as Headley, sent an email to Jyllands-Posten pretending to be interested in placing an
advertisement in the newspaper on behalf of First World (Id. at 22 and 27); and that Rana agreed to
help Headley fund the attack against Jyllands-Posten (Id. at 26 and 29).
The indictment also alleges that in or about August 2008, al Qaeda released a video calling
for further attacks against Danish interests in retaliation for the publication of cartoons of the Prophet
Mohamed. (Id. at 19). Headley obtained a copy of this al Qaeda video in approximately January
2009, from co-defendant Pasha (Id. at 23), and Headley provided the al Qaeda video to Rana in
approximately July 2009. (Id. at 25 and 28).
On October 18, 2009, the FBI executed a search warrant at Rana’s residence in Chicago,
Illinois. Agents seized, among other things, nine pieces of literature and media related to jihad,
Lashkar, and/or terrorism, including: a book entitled “The Rules and Regulations of Jihad and Its
Encyclopedia Islamic Jihad”; a book entitled “After Faith the Most Important and Precise Duty
2
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Defensive Jihad Assault Against the Enemy and Recover of Occupied Muslim’s Territories”; a book
entitled “The Judeo-Christian Mischief and the International Jihad Movement”; an al Qaeda video
entitled “Past and Present”; an al Qaeda video entitled “Denmark Embassy”1; and four audio
recordings of religious speeches made by Lashkar members.
II.

ANALYSIS
A.

The Court Should Admit Evidence of Rana’s Relationships with Headley and
Pasha.

The government moves in limine to introduce evidence of the extensive contact between
Rana and Headley and Rana and Pasha. The proposed evidence is admissible for at least two reasons.
First, the evidence is admissible as direct evidence in order to establish the relationship among coconspirators Rana, Headley, and Pasha. See FRE 401 and United States v. Gorman, 613 F.3d 711,
717 (7th Cir. 2010) (“direct evidence of a crime is almost always admissible against a defendant.”).
See e.g., United States v. Johnson, 248 F.3d 655, 664-65 (7th Cir. 2001) (prior non-criminal acts
admissible to establish coconspirators relationship and rebut defense without regard to Rule 404(b)).2
Likewise, the evidence is admissible as direct evidence in order to rebut any defense that Rana was
not friends with or had little contact with those individuals. As discussed below, this evidence is not
unduly prejudicial under FRE 403.
Second, the evidence of Rana’s relationships with Headley and Pasha is admissible under

1

On June 2, 2008, a car packed with explosives blew up outside Denmark’s embassy in
Islamabad, Pakistan in an act of terrorism to avenge cartoons of the Prophet Mohamed. See Kim
Barker, Blasts Hits Denmark’s Embassy, at Least 6 Killed By Powerful Car Bomb in Pakistani
Capital, Chicago Tribune, June 3, 2008. See also Indictment at 19.
2

Johnson was decided using the intricately related doctrine. A doctrine no longer used in this
Circuit. See Gorman, 613 F.3d at 718-19.
3
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FRE 404(b) because it is offered for a relevant, non-propensity purpose, namely, the nature and
extent of Rana’s relationship with both Headley and Pasha, which supports an inference that Rana
and Headley and Rana and Pasha trusted each other, and that Headley and Pasha relied on Rana’s
support as a coconspirator in aiding the charged attacks.
1.

Rule 404(b) Legal Standard

Before discussing the non-propensity uses of this evidence in detail, the government sets
forth the applicable law on Rule 404(b). Rule 404(b) provides a non-exhaustive list of purposes for
which evidence is admissible:
Evidence of other crimes, wrongs, or acts is not admissible to prove the character of
a person in order to show action in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident . . . .
The Seventh Circuit has repeatedly instructed that, under Rule 404(b), evidence of other acts is
admissible so long as the evidence is not introduced to show the defendant’s bad character.3
In explaining the scope of Rule 404(b), the Seventh Circuit has emphasized that Rule
404(b)’s purpose “is simply to keep from the jury evidence that the defendant is prone to commit
crimes or is otherwise a bad person . . . . No other use of prior crimes or other bad acts is forbidden
by the rule, and the draftsmen did not try to list every possible other use.” Taylor, 522 F.3d at 73536. Thus, Rule 404(b) permits evidence of other crimes to be introduced not only for the explicitlylisted purposes, but also for any other relevant purpose, such as “the need to avoid confusing the
3

See, e.g., United States v. Taylor, 522 F.3d 731, 734-36 (7th Cir. 2008) (among other examples,
prior drug sales admissible to explain coded term); United States v. Conner, 583 F.3d 1011, 1021-22
(7th Cir. 2009) (prior drug sales admissible to show intent); United States v. Edwards, 581 F.3d 604,
609 (7th Cir. 2009) (prior drug sales admissible to show possession); United States v. Canady, 578
F.3d 665, 671-72 (7th Cir. 2009) (prior criminal uses of firearm admissible to show possession of
the same firearm).
4
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jury.” Id. at 736. For example, in a drug case, “the fact that a defendant’s buyers had dealt with him
previously could explain how they were able to identify him, why they picked him for the controlled
buy, and why he was willing to deal with them.” Id. at 734.
Furthermore, although the Seventh Circuit has now criticized the “inextricably intertwined”
doctrine as a basis for admitting evidence of other crimes, the Court has also held, at the same time,
that “[a]lmost all evidence admissible under the ‘inextricably interwoven’ doctrine is admissible
under one of the specific exceptions in Rule 404(b), or under the judge-made ‘no confusion’
exception . . . .” Taylor, 522 F.3d at 735; Canady, 578 F.3d at 672 (“almost all evidence that is
admissible under this doctrine would fall within one of the exceptions in Rule 404(b), and this case
is no different”). To be sure, rather than invoke a non-Rule based doctrine, applying Rule 404(b) has
the virtue of focusing the analysis on non-propensity purposes and avoids the vice of the jury
considering the other-crimes evidence without a proper limiting instruction. Conner, 583 F.3d at
1024. But evidence that would have been formerly admissible under the “inextricably intertwined”
doctrine will almost always serve a non-propensity purpose and be admissible under Rule 404(b).
In admitting evidence under Rule 404(b), courts apply the following four part test: whether
the evidence (1) is directed toward establishing a matter in issue other than the defendant’s
propensity to commit the crime charged; (2) is similar enough and close enough in time to be
relevant to the matter in issue; (3) is sufficient to support a jury finding that the defendant committed
the similar act; and (4) has probative value which is not substantially outweighed by the danger of
unfair prejudice. United States v. Moore, F.3d , 2011 WL 1405221 (7th Cir. April 14, 2011). All
four factors are met here with respect to communications and contacts between Rana and Headley
and Rana and Pasha.
5
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2.

Analysis Under Rule 404(b)
a.

The Proposed Evidence Is Offered for Non-Propensity Purposes
and Is Admissible under Rule 404(b).

In this case, the government alleges that Rana conspired to provide material support to
conspiracies to commit two terrorist attacks. The government must prove that Rana joined the
conspiracies, knowing or intending that the material support or resources provided, or concealed or
disguised, were to be used in preparation for, or in carrying out the attacks. Seventh Circuit
Committee (1999) 5.08; Conner, 583 F.3d at 1023 (“[b]y pleading not guilty to the charge and
denying any wrongdoing,” the defendant “placed the burden on the government to prove each
element of the crime beyond reasonable doubt.”).
Even in cases involving the admission of prior criminal acts to establish coconspirators
relationships, the Seventh Circuit has found the evidence admissible. In Conner, the Seventh Circuit
noted that “we have often found a defendant’s other drug transactions relevant for purposes other
than propensity, such as knowledge, intent, and lack of mistake.” Id. Similarly, in United States v.
Gougis, 432 F.3d 735, 743 (7th Cir. 2005), the court found that prior theft evidence “was significant
to an understanding of the nature of the coconspirators’ preexisting relationship and helped explain
[appellant’s] participation in the present conspiracy with [two of his codefendants].”4 See also
Wantuch, 525 F.3d at 518 (prior bad acts evidenced the coconspirators’ relationship, and “outlined
how the relationship of trust and cooperation between [the coconspirators] was born, developed and

4

The district court in Gougis found that the prior theft argument was admissible under the no
longer applicable “intricately related” doctrine, and in the alternative, as other acts evidence under
Rule 404(b) on the issues of intent and absence of mistake. See 432 F.3d at 742. The Seventh Circuit
did not address the Rule 404(b) finding because it found the “intricately related” doctrine as
sufficient to sustain the district court. Id.
6
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eventually led to their respective roles in the conspiracy.”).5
Here, the government intends to introduce evidence of frequent contact and non-criminal
conversations between Headley and Rana, during the operation of the conspiracies, in order to
establish their relationship. Evidence of the existence and extent of their relationship supports an
inference that Headley and Rana trusted each other, that Headley relied on Rana in planning the
terrorist acts, and that Rana knowingly participated in such planning. Such evidence also rebuts
Rana’s anticipated defense that he was taken advantage of by Headley, or he was a mere unwitting
associate of Headley. The evidence of Headley and Rana’s contacts and non-criminal
communications are directed at matters in issue (e.g. Rana’s intent, Rana’s knowledge, and rebutting
Rana’s defense(s)), and not Rana’s propensity to commit the crime charged.
Similarly, the government intends to introduce evidence of emails and phone conversations
between Rana and Pasha regarding various topics, including immigration, to establish the extent of
their relationship. The nature and extent of these communications supports an inference that Rana
and Pasha trusted each other, and that Rana knowingly joined Pasha’s efforts to aid and coordinate
terrorist attacks in India and Denmark. In one email, for example, Rana directed Pasha to “[d]elete
this email after reading. Go and delete the ‘Sent Mail’ folders.” (FBI_183-000559). In this email,
Rana discussed student visas and problems that can be encountered if a student with a visa stops
attending school. (Id.) Rana’s “delete . . . after reading” salutation evidences an immense level of
trust between Rana and Pasha. Regardless of why Rana sent the email, he knew he could trust Pasha

5

Wantuch was decided in 2008 and used the intricately related doctrine.
7
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to keep it confidential.6
Thus, the proposed evidence is directed toward establishing a matter in issue (e.g., Rana’s
intent, Rana’s knowledge, and rebutting Rana’s anticipated defense of being an unwitting
participant) other than Rana's propensity to commit the crime charged.
b.

The Proposed Evidence Is Relevant to Matters at Issue.

The prior acts in question

Rana’s contacts and communications with Headley and Pasha

are, as just discussed, relevant to matters at issue in the trial of Rana and occurred during the
pendency of the conspiracies. The Seventh Circuit has recognized:
[T]he [similarity] test “need not be unduly rigid” and the prior and instant acts need
only be “sufficiently alike to support an inference of criminal intent.” The two acts
must share common characteristics relevant to the purpose for which they are
introduced. Thus, the term “similarity” has been loosely interpreted and loosely
applied.
United States v. Montani, 204 F.3d 761, 768 (7th Cir. 2000). Put another way, “questions about
‘how similar is similar enough’ . . . do not have uniform answers; these answers . . . depend on the
theory that makes the evidence admissible, and must be reached on a case-by-case basis.” United
States v. Torres, 977 F.2d 321, 326 (7th Cir. 1992), quoting United States v. Beasley, 809 F.2d 1273.
1277 (7th Cir. 1987).
The government’s relevance theory focuses on Rana’s knowledge, intent, and rebutting his
defenses. Plainly, there is a sufficient nexus between the prior acts, contacts and communication
between Rana and Headley and Rana and Pasha, and the government’s relevance theory that Rana,
a trusted confidant of Headley and Pasha, knowingly conspired with them and affirmatively

6

As discussed below, the government does not intend to introduce this email (or others) as
evidence that defendant Rana was involved in immigration fraud.
8
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supported the object of the conspiracies to commit terrorist attacks in India and Denmark. Planning
these criminal attacks required trust and confidence amongst the coconspirators. Indeed, Headley,
Pasha, and the other coconspirators could not rely on just any business or businessman to support
and provide cover for the operations planned and carried out in India and Denmark. The
government’s evidence of Rana’s communications with his coconspirators will establish his
relationship with Headley and Pasha, which will support an inference that the coconspirators could
and did trust Rana and rely on his support for their terrorist activities.
c.

The Proposed Evidence Is Sufficient to Support a Jury Finding
that Rana Committed the Prior Acts.

The government intends to prove the relationship between Rana and Headley and Rana and
Pasha through various types of evidence, including: (1) phone calls between Rana and Headley and
Rana and Pasha; (2) recorded conversations between Rana and Headley; (3) emails exchanged
between Rana and Headley and Rana and Pasha; and (4) the testimony of Headley. Undoubtedly, this
evidence is sufficient to support a jury finding that Rana and Headley and Rana and Pasha did, in
fact, have the contact and communication alleged by the government.
d.

The Proposed Evidence Has Probative Value Which Is Not
Substantially Outweighed by the Danger of Unfair Prejudice.

Finally, this Court must consider whether the probative value of this evidence is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
United States v. Harris, 536 F.3d 798, 809 (7th Cir. 2008). Under this inquiry, the general rule is
that the balance should be struck in favor of admission. United States v. Hughes, 310 F.3d 557, 565
(7th Cir. 2002). As the Seventh Circuit has stressed, “‘most relevant evidence is, by its very nature,
9
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prejudicial, . . . [but] evidence must be unfairly prejudicial to be excluded.’” United States v. Vargas,
552 F.3d 550, 557 (7th Cir. 2008), quoting United States v. Pulido, 69 F.3d 192, 201 (7th Cir.1995)
(emphasis in original). “Evidence is unfairly prejudicial only if it will induce the jury to decide the
case on an improper basis, commonly an emotional one, rather than on the evidence presented.”
Wantuch, 525 F.3d at 518.
Here, the proposed evidence demonstrates the nature of the a relationships between Rana,
Headley, and Pasha. On the other side of the balance, there is little (if any) danger of unfair
prejudice. There is nothing inherently emotional or prejudicial about the volume and extent of the
communications, or communications regarding immigration, visas, or general non-criminal
communication between confidants, nor is there any danger of the propensity inference barred under
FRE 404(b). Simply put, the nature and extent of the communications do not provide the jury an
opportunity to decide the case on an emotional or improper basis. To the extent any danger of unfair
prejudice exists, a limiting instruction can mitigate the danger.
For all of the foregoing reasons, this Court should admit the evidence of Rana’s
communications with his coconspirators.
B.

The Court Should Reject Rana’s Motion In Limine to Exclude Evidence of
“Immigration Fraud.”

Rana contends, without identifying any evidence, that the government “may seek to introduce
evidence suggesting that [d]efendant engaged in immigration fraud or other business misconduct
through the operation of an immigration business.” Contrary to Rana’s Under Seal Motion In
Limine, the government does not seek to introduce communication between Rana and Pasha that on
its face evidences “immigration fraud,” nor does the government intend at trial to try Rana for

10
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immigration fraud.
As discussed at length above, the government intends to introduce contacts and
communications between Rana and Pasha, consisting of emails and phone calls, concerning various
topics, including immigration. The emails at issue do not patently evidence “immigration fraud or
other business misconduct.” If these communications are the target of Rana’s Motion In Limine,
they admittedly could be evidence of a crime, if Rana was involved in immigration fraud with Pasha.
The substances of these communications, however, provide the jury no opportunity to conclude that
Rana and Pasha were engaged in immigration fraud. The jury would need more information and
context in order to make such a decision. The government will offer no evidence to prove or suggest
that these communications evidence prior or contemporaneous fraudulent activity.
To the extent Rana seeks to bar evidence of “business misconduct,” his claims must be
rejected. As clearly articulated in the indictment, the government contends that Rana misused his
business to create cover for Headley’s surveillance and travel. Rana, among other things, created
(or had created) false documents and allowed Headley to open a clandestine surveillance outpost in
Mumbai under the guise of a legitimate immigration business. Rana’s misuse of First World to
provide cover to Headley is direct and relevant evidence of overt acts in furtherance of the
conspiracies and of the material support Rana provided to Lashkar. See Fed R. Evid. 401 and 402.
Accordingly, the “business misconduct” evidence should be admitted over Rana’s overly broad
objection, and Rana’s Motion In Limine should be denied.

11
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C.

The Court Should Admit Videos and Pictures of the Mumbai Attacks and
Deny Defendant’s Motion In Limine concerning Graphic Depictions of the
Mumbai Attack.

Rana asks this court to exclude certain “graphic depictions” of the attacks, such as “gory and
gruesome depictions of the deaths during the Mumbai attack.” (Rana’s Motion In Limine, “MIL”,
at 2-3). The government intends to offer still photographs, overhears of calls between attackers and
their handlers, maps, and similar evidence of the November 26-28, 2008, attacks in Mumbai. The
government, however, intends to offer limited evidence of the events of November 26-28, 2008, and
such evidence will not exploit the death and gruesome events caused by the conspiracy.
It is well settled that the government may present the evidence of its own choice, and
evidence that tells a complete story. See Old Chief v. United States, 519 U.S. 172, 187-88 (1997)
(presenting a stipulation or admission may fail to meet jurors’ expectations, and “a party seemingly
responsible for cloaking something has reason for apprehension, and the prosecution with its burden
of proof may prudently demur at a defense request to interrupt the flow of evidence telling the story
in the usual way.”). As outlined above, “relevant evidence is, by its very nature, prejudicial,” yet it
must be “unfairly prejudicial to be excluded.” Vargas, 552 F.3d at 557. Courts determine unfair
prejudice by asking whether the jury will be induced “to decide the case on an improper basis,
commonly an emotional one, rather than on the evidence presented.” Wantuch, 525 F.3d at 518.
The government has alleged that Rana participated in a sophisticated, international
conspiracy to provide material support to the Mumbai attacks in November 2008. More specifically,
the government has alleged that Rana, who was aware Headley and Lashkar were planning attacks,
established an immigration office to give Headley cover, and advised Headley on obtaining a visa
to travel to India, passed messages to Headley, all done to further the conspiracy’s objective.
12
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None of the proposed evidence will be gruesome in nature. The government intends to admit
certain evidence of the Mumbai attacks, including photographs, and overhears of phone calls
between attackers and their controllers. The proposed evidence will allow the government to
establish the scope, breadth, and sophistication of the attacks. This evidence further supports an
inference that the attacks were the result of material support provided by an elaborate, international
conspiracy, and that the attacks required intensive planning, scouting, and coordination.
Moreover, the government has alleged that following the Mumbai attacks, Rana continued
to conspire to materially support terrorism, this time in Denmark. In particular, the government
alleged that: in December 2008 and January 2009, Rana was advised by Headley of the plan to
attack the Jyllands-Postens facility in Copenhagen, and Rana approved Headley using First World
to assist in performing and as cover for, this activity (Indictment at 21 and 27); in January 2009,
Rana and Headley had business cards made that identified Headley as a representative of First World
(Id.); on or about January 29, 2009, Rana, posing as Headley, sent an email to the Jyllands-Posten
pretending to be interested in placing an advertisement in the newspaper (Id. at 21, 22, and 27); in
later summer 2009, Rana agreed to help Headley fund the plot to attack the Jyllands-Posten
newspaper in Copenhagen (Id. at 19 and 26); and in September 2009, Rana spoke with Headley
about the purported death of coconspirator Ilyas Kashmiri (“Kashmiri”) and the implications of his
death would have on the plan to attack the Jyllands-Posten in Copenhagen (Id.).
Rana engaged in each of the above-listed activities following his knowledge of the Mumbai
attacks.7 The atrocious nature and scale of the Mumbai attacks garnered intense international media
7

Rana supported the conspiracies to commit terrorist acts in both India and Denmark in generally
the same manner: by, inter alia, knowingly permitting his business, First World, to be used as cover
for Headley’s surveillance. Thus, evidence of Rana’s conspiracy to provide material support to the
13
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coverage. This proposed evidence will also support an inference that Rana knew and intended to
materially support the Copenhagen attacks, because following the Mumbai attacks he, at a minimum,
knew that Headley, Pasha, Lashkar, and other coconspirators had the means and desire to carry out
international terrorism. Moreover, this proposed evidence further rebuts Rana’s anticipated defense
of lack of knowledge, being taken advantage of, and/or being an unwitting associate of Headley.
While this evidence is undoubtedly prejudicial, it is not unfairly so. Accordingly, the
evidence should be admitted, and Rana’s Motion In Limine should be denied.
D.

The Court Should Admit the Books, Audio Recordings, and Videos
Found in Rana’s Home, and Deny Rana’s Motion In Limine.

The government intends to introduce limited portions of certain books, audio recordings, and
video found in Rana’s home. Rana asks this Court to barr the evidence because it is “irrelevant” to
the crimes charged and unfairly prejudicial. (MIL at 3-6). Rana’s claims lack merit, and the evidence
should be admitted as direct evidence of Rana’s knowledge, intent, and motive.
As discussed above, the government must prove that Rana joined two conspiracies, knowing
or intending that the material support or resources provided, or concealed or disguised, were to be
used in preparation for, or in carrying out attacks in India and Denmark. (Indictment Counts Nine
and Eleven). The government must also prove that Rana knowingly supported Lashkar, a foreign
terrorist organization. (Indictment Count Twelve). Based on the nature of the charges, Rana’s intent,
knowledge, and motive are at issue. Any evidence the government submits to prove Rana’s
knowledge, intent, and motive will necessarily be unpleasant and involve religiously motivated

conspiracy in Mumbai would be admissible even in a trial of only the Denmark conspiracy (Count
Eleven) under a number of the exceptions to Rule 404(b), as discussed above, including plan,
knowledge, identity, modus operandi, and absence of mistake or accident.
14
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terror.
Rana’s possession of the books, audio recordings, and videos found in his residence
(including, a book entitled “The Rules and Regulations of Jihad and Its Encyclopedia Islamic Jihad,"
a book entitled “After Faith the Most Important and Precise Duty Defensive Jihad Assault Against
the Enemy and Recover of Occupied Muslim's Territories,” a book entitled “The Judeo-Christian
Mischief and the International Jihad Movement,” a video entitled “Past and Present,” a video entitled
“Denmark Embassy,” and four audio recordings of religious speeches made by Lashkar members)
support an inference that he understood Islamic terrorism, and more specifically, he understood
Islamic-terrorists’ efforts to avenge the Prophet Mohamed cartoons published by Jyllands-Posten.
These materials are admissible as direct evidence under Federal Rules of Evidence 401 and 402, as
this evidence makes it more probable that Rana: understood the efforts and purpose of attacking
Denmark and avenging the cartoons; was willing to provide cover to Headley’s espionage of the
Jyllands-Posten facility; sent an email to the newspaper to assist Headley’s surveillance; and that
Rana otherwise assisted the conspiracy. Moreover, Rana’s possession of the Denmark Embassy
video supports an inference that Rana was upset about the cartoons, and that he understood the effort
to avenge the purported blasphemy. Rana’s possession of the Denmark video also partially
corroborates his statements (to Headley and law enforcement) about the cartoons. (See Gov. Santiago
Proffer at 47 and 52; Amended Complaint at ¶114).
In United States v. Hammoud, the Fourth Circuit determined that video tapes regarding
Hezballah found within the defendant’s apartment were not unduly prejudicial. Hammoud, 381 F.3d
316, 340-42 (4th Cir. 2004), vacated on other grounds by 543 U.S. 1097 (2005), relevant portions
reinstated by 405 F.3d 1034 (4th Cir. 2005). The court noted that the government had to
15
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“demonstrate that [the defendant] knew of Hizballah’s unlawful activities, and the contents of the
videos were probative evidence of Hammoud’s knowledge.” Id. at 342. The court further noted that
“there was no less prejudicial alternative for the Government in proving [the defendant’s knowledge]
of Hizballah’s activities.” Id.
Similarly, in United States v. Salemah, the Second Circuit held that the admission of a
document entitled “Facing the enemies of God,” among other pieces of evidence, found within the
defendant’s residence was not unduly prejudicial. Salemah, 152 F.3d 88,110-11 (2d Cir. 1998). The
court held that, “[a]lthough it does not bear directly on the charged elements of a crime, evidence
offered to prove motive is commonly admitted.” Id. 111. The court also held that “evidence that
provides background information necessary to the jury's understanding of the nature of the
conspiratorial agreement properly is admitted ‘to furnish an explanation of the understanding or
intent with which certain acts were performed.’” Id. (quoting United States v. Daly, 842 F.2d 1380,
1388 (2d Cir.1988)).
In addition, in United States v. Belfast, the Eleventh Circuit upheld the admission of rap
lyrics found in the defendant’s luggage at the time of his arrest. Belfast, 611 F.3d 783 (11th Cir.
2010). The defendant was the son of former Liberian president Charles Taylor and headed Liberia’s
Anti-Terrorism Unit (“ATU”). Id. at 793. The defendant was charged with committing torture in
Libera and illegally using firearms. Id. at 799. The Eleventh Circuit found the lyrics probative of the
defendant’s association with the ATU and continued membership with ATU. Id. The court noted
that both of those facts were “relevant to the indictment’s allegation that [the defendant] was
associated with the ATU.” Id. The court also found them probative because of the defendant’s attack
on the credibility of a government witness who testified about the defendant’s control over the ATU.
16
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Id. See also United States v. Vosburgh, 602 F.3d 512, 537-38 (3d Cir. 2010) (images of legal child
erotica were probative as they suggested the defendant had a sexual interest in children and
disproved that the defendant unknowingly possessed illegal child pornography, and the risk that the
material was unduly prejudicial was low because the district court offered a limiting instruction).
Accordingly, this Court should admit the books, audio recordings, and videos recovered from
Rana’s residence, and this Court should deny Rana’s Motion In Limine. Rana’s concern of an undue
prejudicial effect will be avoided by the limited nature of this evidence.
Moreover, to the extent Rana purports to lack knowledge of these books, recordings, and
videos, has alternative interpretations of the Urdu used in the materials, or he used the materials for
innocuous or academic pursuits, Rana will have the opportunity to cross the government’s
witness(es), through whom the evidence is offered, and he will have an opportunity to present
evidence regarding the materials in his case in chief.
III.

CONCLUSION
For the reasons set for above, the government respectfully requests that this Court grant its

motion to admit evidence under Rule 404(b) and as direct evidence and deny the defendant’s motion
in limine.
Respectfully submitted,
PATRICK J. FITZGERALD
United States Attorney
By: /s/ Sarah E. Streicker
DANIEL J. COLLINS
VICTORIA J. PETERS
SARAH E. STREICKER
219 South Dearborn Street, 5th Floor
Chicago, Illinois 60604
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