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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
CASE NO. 12-cr-00033-CMA
UNITED STATES OF AMERICA,
Plaintiff,
v.
1.

JAMSHID MUHTOROV,

Defendant.
_____________________________________________________________________
MOTION FOR REVOCATION OF MAGISTRATE JUDGE’S DETENTION ORDER
AND FOR HEARING DE NOVO
____________________________________________________________________
Jamshid Muhtorov, the defendant, through counsel, moves this Court to revoke
the order of the U.S. magistrate Judge detaining him without bail.
Procedural History
On January 23, 2012, Jamshid Muhtorov was indicted. He is charged, under 18
U.S.C. § 2339B, with attempting to provide material support to a foreign terrorist
organization.1 The material support is described as “personnel,” which, as the
indictment, quoting the statute, puts it, “may . . include oneself.” Doc. 5.2
On February 14, 2102, a detention hearing was held before U.S. Magistrate
Judge Hegarty. The next day, February 15, 2012, the magistrate judge issued an order
denying release. Doc. 24. In the detention order, the magistrate judge found by a

1

The organization, or FTO, is alleged to be the Islamic Jihad Union, or IJU. A
defendant in a criminal action brought under § 2339B is precluded from raising any
issue concerning the validity of the organization's designation as an FTO.
2

“Doc.” refers to the clerk’s docket.
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preponderance of the evidence that Mr. Muhtorov was a risk of flight, and by clear and
convincing evidence that he was “a threat to the community, especially in light of the
presumption of detention...” Doc. 24, page 5 of 6.
Relevant authorities on Bail
Pretrial release and detention are governed by 18 U.S.C. § 3142, a provision of
the Bail Reform Act. “Generally, the Act allows the detention of a defendant pending
trial only if a judicial officer finds that no condition or combination of conditions will
reasonably assure the appearance of the person as required and the safety of any
other person and the community.” United States v. Ingle, 454 F.3d 1082, 1084 (10th
Cir.2006).
Under §§ 3142(e) and (f), a defendant may be detained based on danger to the
community only if the court finds by clear and convincing evidence that no conditions of
release will reasonably assure the community's safety. United States v. Cisneros, 328
F.3d 610, 616 (10th Cir. 2003). The government's burden of proof on the question of risk
of flight is governed by the preponderance of the evidence standard. United States v.
Medina, 775 F.2d 1398, 1402 (11th Cir.1985).
A court's decision on this issue is guided by four factors: (1) the nature and
circumstances of the offense; (2) the weight of the evidence; (3) the history and
characteristics of the defendant; and (4) the nature and seriousness of the danger to
any person or the community. § 3142(g)(1)-(4).

2
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18 U.S.C. § 3145(b) says, “If a person is ordered detained by a magistrate judge
. . . the person may file with the court having original jurisdiction over the offense a
motion for revocation or amendment of the order. The motion shall be determined
promptly.”
The bail hearing before this Court is de novo
Under 18 U.S.C. § 3145(a)(1), the district court makes its own de novo
determination of the facts with no deference to the magistrate judge's findings or
conclusions. United States v. Koenig, 912 F.2d 1190, 1191–92 (9th Cir.1990); United
States v. Cruickshank, 150 F.Supp.2d 1112, 1113 (D.Colo.2001); United States v.
Walters, 89 F.Supp.2d 1217, 1219–20 (D.Kan.2000).
The district court’s conduct of an evidentiary hearing is not limited to situations
where new evidence is being offered. Koenig, supra, 912 F.2d at 1193. Because the
district court reviews the magistrate judge's order de novo, it must take into account any
additional information and circumstances put before it that may not have been
presented to the Magistrate Judge. United States v. Ruiz-Corral 338 F.Supp.2d 1195,
1196 (D.Colo.2004.)
The structure of the Bail Reform Act also suggests that the district court's review
should be of a more plenary nature than that of a court of appeals. The magistrate's
detention order can be issued only after a hearing “held immediately upon the person's
first appearance” unless a continuance is sought. 18 U.S.C. § 3142(f). Because of the
promptness contemplated by the Act, “magistrates traditionally play a preliminary role in
these determinations.” United States v. Hurtado, 779 F.2d 1467,1481(11th Cir. 1985).

3
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Is this a presumption case?
18 U.S.C. §3142(e)(3) of the Bail Reform Act provides that “[s]ubject to rebuttal
by the person, it shall be presumed that no condition or combination of conditions will
reasonably assure the appearance of the person as required and the safety of the
community if the judicial officer finds that there is probable cause to believe that the
person committed . . . (C) an offense listed in section 2332b(g)(5)(B) of title 18, United
States Code, for which a maximum term of imprisonment of 10 years or more is
prescribed.”3 18 USCA 2332b(g)(5)(B) includes 18 USCA 2339B (relating to providing
material support to terrorist organizations) within the definition of federal crimes of
terrorism.
Effect of the presumption and burden of persuasion
The statutory presumption imposes only the burden of production on the
accused and does not shift from the government the burden of persuasion concerning
risk of flight and dangerousness. United States v. King 849 F.2d 485, 488 (11th
Cir.1988).
“Once the government establishes probable cause it becomes the task of the
defendant to come forward with some quantum of evidence contrary to the fact
presumed by the statute. Having done so, the defendant has met his obligation. The
ultimate burden of persuading the trial judge or the magistrate still rests with the
government. Thus when the government's showing is not clear-cut the presumption is
that the defendant should not be detained.” United States v. Jessup, 757 F.2d 378,

3

The maximum penalty for the offense with which Mr. Muhtorov is charged is 15
years imprisonment.
4
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380–84 (1st Cir.1985)(abrogated on other grounds in United States v. O’Brien, 895 F.2d
810, 814 (1st Cir. 1990)).
As mentioned, the government must prove by a preponderance of the evidence
that no condition or set of conditions will reasonably assure an accused's presence at
trial. Id. at 489, United States v. Medina, supra; United States v. Chimurenga, 760 F.2d
400, 405 (2d Cir.1985), and dangerousness to any other person or the community must
be proved by clear and convincing evidence. United States v. King, supra, at 485 n. 3;
18 U.S.C. § 3142(f). “Evidence is clear and convincing if it gives the fact finder ‘an
abiding conviction that the truth of ... [the] factual contentions are ‘highly probable.’ ”
Colorado v. New Mexico, 467 U.S. 310, 316, 104 S.Ct. 2433, 81 L.Ed.2d 247 (1984)
(quoting C. McCormick, Law of Evidence § 320, p. 679 (1954)).
Only reliable evidence can be considered at the detention hearing
Rule 1101(d)(3) of the Federal Rules of Evidence (FRE) provides that, except for
privileges, the Rules of Evidence do not apply to proceedings “with respect to release
on bail.”
Despite this, the district court must ensure that the evidence upon which it bases
its decision regarding detention or release is reliable. United States v. Goba, 240
F.Supp.2d 242, 247 (W.D.N.Y.2003) (noting that judicial interest in preventing detention
proceedings from becoming mini-trials must be tempered by the court's obligation to
ensure the reliability of proffered evidence). This includes hearsay evidence. United
States v. Lee 156 F.Supp.2d 620, 624 (E.D.La.,2001)(hearsay admissible at detention
hearing when credible); United States v. Kirby, 418 F.3d 621, 627-628 (6th Cir.2005)
(reliable hearsay is admissible in revocation of supervised release hearings)

5
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This obligation stems from the recognition that while district courts have some
discretion to prevent a pretrial hearing becoming a full blown trial, they should always
exercise that discretion mindful that a pretrial detention hearing may restrict for a
significant time the liberty of a presumably innocent person. United States v. Delker,
757 F.2d 1390, 1398 (3rd Cir. 1985).4 See also United States v. LaFontaine, 210 F.3d
125, 131 (2d Cir.2000)(explaining that judges must ensure reliability “by selectively
insisting upon the production of the underlying evidence or evidentiary sources where
their accuracy is in question”); United States v. Martir, 782 F.2d 1141,1145 (2nd Cir.
1986)(whether presented by proffer or direct evidence, courts retain the responsibility
for assessing the accuracy of the government's proof); United States v.
Acevedo-Ramos, 755 F.2d 203, 206-08 (1st Cir.1985) (assuming that evidence used for
purposes of detention determinations must be reliable); United States v. Accetturo, 623
F.Supp. 746, 755 (D.N.J.1985) (discussing the traditional requirement that evidence
proffered in detention hearings be reliable).
One of the problems in Mr. Muhtorov’s case is that much of the evidence the
government has is secret. Largely because of this, no discovery has been provided.5
The absence of real evidence hampers the defendant’s ability to challenge the
government’s proffer in support of its position the defendant should be detained.

4

The last sentence of the Bail Reform Act, § 3142(j) cautions that “Nothing in
this section shall be construed as modifying or limiting the presumption of innocence.”
5

The U.S. State Department’s 2005 Country Report on Human Rights Practices
in Uzbekistan, from which Mr. Muhtorov had to flee, calls it an “authoritarian state” with
a “poor” human rights record. One specific element of criticism was that “Defense
attorneys had limited access in some cases to government-held evidence relevant to
their client’s cases.” http://www.state.gov/j/drl/rls/hrrpt/2005/61684.htm pages 1, 8
(Visited 2/17/2012).
6
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One example of this occurred at the February 14, 2012, detention hearing when
the government proffered that Mr. Muhtorov said to a “witness” that his (Mr. Muhtorov’s)
“understanding of Islam is of the more radical version, supporting ‘jihad’ or holy war,
and that his teachers in his faith are Anwar al-Awlaki and Osama bin Ladin.” See
magistrate judge’s order of detention, Doc. 24, page 3.6
When the defense asked the government’s case agent who this witness was, the
magistrate judge sustained the government’s objection.7 This meant there was no way
for the defense to challenge the credibility of the declarant-witness. E.g., was he or she
a paid informant? Does he or she have a criminal history? Does he/she have a
personal, political, or ethnic bias affecting his/her feelings about Mr. Muhtorov? Were
these supposed statements recorded? Was any other person a witness to the
supposed statements? Were there other circumstances that could be developed
through cross examination or otherwise – knowing this witness’ identity – that would

6

Osama bin Laden needs no introduction. Anwar al-Awlaki, a regional
commander in al-Qaeda, was killed in Yemen in a targeted drone attack September 30,
2011.
7

As mentioned, the government referred to this statement in its proffer.
Transcript, Detention Hearing, February 14, 2012, page 28, lines 13-17. The declarant
was identified only as “a witness [who] had contact with the defendant in 2010.” Id.,
page 27, lines 19-23. No other information supporting the reliability of the statement or
the credibility of the declarant was offered. When the defense asked who this “witness”
was – during examination of F.B.I. Agent Hale – the government objected on Roviaro
grounds. (Roviaro v. United States, 353 U.S. 53, 77 S.Ct. 623(1957)) Id. at page 70,
lines 1-6. Defense counsel, in response, asked the magistrate judge to “disregard that
conversation with regard to any understanding of Mr. Muhtorov’s beliefs if the
government is not willing to enlighten the court as to who this is.” Id., lines12-16. The
magistrate judge replied, “I’m not going to rely on it, anyway...” Id., lines 17-20. Despite
this assurance, the magistrate judge, in his order of detention, specifically cited this part
of the government’s proffer in support of its finding that Mr. Muhtorov “represents a risk
to other persons or the community.” Doc. 24, page 3.
7
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have brought into question the reliability of the statement?
Questions like these – or the answers to them – go to the heart of the reliability
issue.8 And, that FRE 1101(d)(3) says the Rules of Evidence do not apply to bail
hearings does not end the inquiry.
FRE 1101(d)(3)’s provision that the evidence rules do not apply to certain
hearings includes proceedings “granting or revoking probation.” Despite this provision,
courts of appeal have made clear that hearsay is not categorically admissible in these
proceedings, e.g., United States v. Lloyd, 566 F.3d 341, 344 (3rd Cir. 2009), and that
before hearsay can be admitted, a balancing test must be employed that considers both
the reliability of the proffered hearsay and the reason why a witness (declarant) is not
produced. See United States v. Taveras, 380 F.3d 532, 537 (1st Cir.2004) (unreliable
hearsay inadmissible under Rule 32.1(b)(2)(C)); United States v. Williams, 443 F.3d 35,
46 (2d Cir.2006) (no abuse of discretion in admission of hearsay after balancing
reliability and cause); Barnes v. Johnson, 184 F.3d 451, 454 (5th Cir.1999) (district
court must balance reliability and cause); United States v. Martin, 382 F.3d 840, 846

8

The government’s objection on “Roviaro” grounds (see Transcript, Detention
Hearing, February 14, 2012, page 70, lines 1-6) means they consider the
declarant/witness to be an informant. When a hearsay statement from an informant is
proffered at a detention hearing, to be considered reliable more must be offered than
just the statement, itself. Other indicia from which the district court can determine
reliability is required. United States v. Cruz 363 F.Supp.2d 40, 45 -46 (D.Puerto
Rico,2005). See also United States v. Jones 2000 WL 1089533, 4 (10th Cir.2000)
(In sentencing, another of the proceedings in which, under FRE 1101(d)(1)(e), the
evidence rules do not apply, out-of-court declarations by an unidentified informant may
be considered only where there is good cause for the non-disclosure of the informant's
identity and there is sufficient corroboration by other means.)

8
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(8th Cir.2004) (hearsay admissible because reliable and cause shown for declarant's
absence); United States v. Comito, 177 F.3d 1166, 1171-72 (9th Cir.1999) (hearsay
inadmissible because unreliable and Government failed to prove the cause asserted for
declarant's absence); United States v. Frazier, 26 F.3d 110, 114 (11th Cir.1994) (district
court erred in failing to establish both reliability and cause).
A number of factors are to be taken into account in the reliability inquiry.
“Hearsay given under oath, replete with detail, or supported by corroborating evidence
has been recognized as reliable. Conversely, out-of-court statements reflecting an
adversarial relationship with the accused, or containing multiple layers of hearsay, have
been recognized as unreliable.” United States v. Lloyd, supra at 345. See United States
v. Fennell, 65 F.3d 812, 814 (10th Cir. 1995)( in sentencing hearing – where the Rules
of Evidence also technically do not apply – “[u]nsworn out-of-court statements made by
an unobserved witness and unsupported by other evidence form an insufficient
predicate for a sentence enhancement.”)
In sum, regardless of the provisions of Rule 1101, or the government’s
assertions of national security or other “privileges,” this Court may only consider reliable
evidence at the detention hearing. If, for whatever reason, the government fails to
provide a basis for the Court to assess the reliability of evidence it offers – by proffer or
otherwise – the evidence may not be considered.
The FISA factor
On February 7, 2012, the government filed a notice of intent to use foreign
intelligence surveillance act (FISA) information. Doc. 12. On February 8, 2012, the
defense filed a motion to suppress FISA-acquired evidence for purposes of detention.

9
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Doc. 14. The same day, the Court referred the motion to suppress to the magistrate
judge. Doc. 15. The magistrate judge found that FISA-derived evidence could be
introduced (by government proffer) at the detention hearing held February 14, 2012,
even though no determination was first made on its admissibility. Doc. 24, Findings of
Fact, Conclusions of Law, page 4 of 6 of document, 02/12/2012.9
To date, there have been no findings and conclusions by the magistrate judge on
the admissibility vel non of the FISA evidence. The defendant continues to maintain
that the use of this evidence in any proceeding or hearing, including detention hearings,
violates the plain language of the statute which bars its use – before it is determined to
be admissible – “in any trial, hearing, or other proceeding in or before any court . . .”
50 U.S.C. §§ 1806(e) and 1825(f).
The § 3142(g)(1)-(4) “factors”
In determining whether to detain a person pretrial, or to release them on
conditions, courts consider four factors under 18 USCA § 3142(g)(1)-(4). These are
(1) the nature and circumstances of the offense; (2) the weight of the evidence; (3) the
history and characteristics of the defendant and (4) the nature and seriousness of the
danger to any person or the community.

9

To quote from the magistrate judge’s findings and conclusions: “I agree FISA
requires that, in the event a Defendant who is an aggrieved person files a motion to
suppress FISA information which the Government intends to use in any ‘hearing, or
other proceeding,’ the Court must engage in certain procedures, which includes viewing
the material in camera in order to determine whether the ‘surveillance of the aggrieved
person was lawfully authorized and conducted.’ 50 U.S.C. § 1806(f).” Despite this, the
magistrate judge concluded that United States v. Hightower, 203 F.3d 836 (Table),
2000 WL 136813 (10th Cir. Feb. 7, 2000) (unpublished), “permits reliance on the FISA
material.” Doc. 24. Page 2.
10
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1. The history and characteristics of the defendant.
Jamshid Muhtorov is a 36 year old political refugee from Uzbekistan. He was
granted refugee status in 2007 and has lived in Colorado since then. He is lawfully
admitted to this country, is authorized to work, and has a social security number
Attachment “A.”10 Mr. Muhtorov came to the United States with his wife, Nagiza, and
two children, who were also admitted as refugees. The family resides in Colorado.

10

The documents in the attachment have been redacted in compliance with the
Local Rules.
11
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To understand who Mr. Muhtorov really is requires looking deeper, and begins
with an understanding of Uzbekistan, a place where insulting the president is a crime
carrying up to five years in prison. U.S. State Department Country Report on Human
Rights in Uzbekistan. www.state.gov/j/drl/ hrrpt/ 2005/61684.htm. Page 9. (March 8,
2006).11
Uzbekistan is in Central Asia. It borders Afghanistan, Kyrgystan, Turkmenistan,
and other Central Asian countries. Uzbekistan was once part of the Soviet Union, the
Uzbek Soviet Socialist Republic. Its last communist leader was Islam Karimov. In 1991
when the Soviet Union disintegrated, Uzbekistan became independent. It declared itself
a republic, and adopted a constitution.
After the collapse of the Soviet Union, Uzbekistan became, if anything, even
more repressive. Its last communist leader, the aforementioned Islam Karimov, became
its first president. Despite constitutional provisions limiting his term in office, he’s still
there. New title, same dictator.
Human rights organizations, the U.N., and the U.S. State Department have
expressed strong concerns about Karimov’s repressive regime. For example, in its 2003
Report on Civil and Political Rights, Including Questions of Torture and Detention, the
U.N. Economic and Social Council, Commission on Human Rights, found that in
Uzbekistan “torture or similar ill treatment is systematic...” and “appear[s] to be used

11

In a recent interview with the Denver Post, Dr. Nader Hashemi, an assistant
professor at the University of Denver who studies Middle East and Islamic affairs, in
commenting on Mr. Muhtorov’s arrest, noted, “[I]f one wants to be objective, it would be
highly irresponsible for someone to render a judgment on this case without bringing it
back to Uzbekistan and the political regime there.”
http://www.denverpost.com/news/ci_19856309. (January 31, 2012)
12
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indiscriminately.” U.N. Report, February 3, 2003, page 19, Conclusions and
Recommendations.
Things have gotten no better since.12 In 2006, the U.S. State Department’s 2005
Country Report on Human Rights in Uzbekistan13 characterized the country, under
Karimov, as an authoritarian state, with an already poor human rights record that had
“worsened considerably.” It listed, among other ongoing human rights violations, the
lack of due process, routine and systematic torture, arbitrary arrests on falsified
charges, the detention of approximately 5,000 political prisoners, regular intimidation by
security forces designed to prevent human rights activists from conducting activities,
and the trafficking in women and girls for sexual exploitation. 2005 Report, pages 1-2.
The 2005 Report is significant for two other reasons: its discussion of the May
13, 2005, Andijon massacre; and its specific mention of Jamshid Muhtorov.

12

The Human Rights Watch 2012 World Report on Uzbekistan, observed that
“Uzbekistan’s human rights record remains appalling. Torture is endemic in the criminal
justice system. Authorities target rights activists, opposition members, and journalists,
and persecute religious believers who worship outside strict state controls.”
http://www.hrw.org/europecentral-asia/uzbekistan.
13

Hereafter, “2005 Report.” www.state.gov/j/drl/ hrrpt/ 2005/61684.htm.(March 8,

2006).
13
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A. The Andijon Massacre
Andijon, or Andijan, is a city in Uzbekistan. On May 13, 2005, thousands of
Uzbek citizens gathered in the town square to protest the arrest of local businessmen
by state security forces. In a scene like that recently played out in Egypt’s Tahrir
Square, and is still playing out in Syria, Uzbek Interior Ministry and National Security
Service troops fired into the crowd.14 Estimates of those killed range from between 187,
the official count of the government, and 5,000, with most outside reports estimating
several hundred dead. See Organization for Security and Cooperation in Europe
(OSCE), Preliminary Findings on the Events in Andijan, Uzbekistan, June 20, 2005.
http://www.osce.org/odihr/15653
Calls by the United States for an independent inquiry in to the events in Andijon
were rejected by the Karimov regime. Instead, Karimov blamed what he called
Western-backed terrorists for the violence, claiming their goal was to overthrow his
regime and take over its resources. CRS Report for Congress, Central Asia: Regional
Developments and Implications for U.S. Interests, November 16, 2006, page 10.
http://fpc.state.gov/documents/organization/76879.pdf.
The State Department noted that after the Andijon massacre, “[p]olice and
security forces increased harassment of domestic human rights activists and NGOs...”
2005 Report, page 18. The Report stated that “the government tended to harass, arrest
and prosecute human rights activists,” and noted “[s]everal members of the human

14

Human Rights Watch’s 2012 World Report on Uzbekistan also noted that in
reaction to “the pro-democracy Arab Spring movements, the Uzbek government
increased the presence of security forces across the country.”
http://www.hrw.org/world-report-2012/world-report-2012-uzbekistan.
14
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rights NGO Ezgulik and other human rights groups who spoke to the public or
disseminated information about the events [in Abijon] were arrested and prosecuted for
slander against the government...” Id.15
As Human Rights Watch commented in its 2012 World Report on Uzbekistan,
“Uzbek authorities regularly threaten, imprison, ill-treat, and torture human rights
defenders and other peaceful civil society activists.”
http://www.hrw.org/world-report-2012/world-report-2012-uzbekistan
B. Jamshid Muhtorov’s mention in the 2005 Report
Jamshid Muhtorov is a human rights defender. He is mentioned In the U.S.
State Department’s 2005 Report this way:
“In December [2005] Dildora Mukhtarova, the sister of human rights activist
Jamshid Mukhtorov16 of the NGO Ezgulik was arrested in Jizzak in connection with a
murder. Mukhtarov and the family’s attorney maintained that the charges were
fabricated as a means of intimidating Mukhtarov, who had attempted to defend local
farmers against alleged illegal land seizures.” Id. page 6. (emphasis added)
An article that appeared in the Denver Post shortly after Mr. Muhtorov’s arrest,
citing State Department and human rights sources, described how in January 2006 Mr.
Muhtorov was detained by Uzbek security forces along with another activist. “Uzbek

15

Hugh Williamson, director of Human Rights Watch’s Europe and Central Asia
division, said that since Andijon, Karimov’s repression intensified and included torture of
activists and ordinary citizens using electric shock, boiling water and the threat of rape
and sexual humiliation.
(http://aseerun.org/2012/02/03/jamshid-muhtorov-uzbeki-activist-and-refugee-relivingpolitical-persecution-in-america/)
16

The defendant’s name, which is spelled in Cyrillic in his home country, is
spelled different ways in English.
15
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authorities beat him and released him only after he wrote statements promising not to
write Internet articles or to oppose the government, according to Human Rights Watch
reports.” Indicted Aurora refugee an Uzbekistan freedom fighter or terrorist? The
Denver Post (January 31, 2012)
http://www.denverpost.com/news/ci_19856309#ixzz1nWp3TUwt
Hugh Williamson, the director of Human Rights Watch Central Asian Bureau,
quoted in the same article, said about this incident:
"His nose was broken. He was covered in blood. And the assailants told him:
'This is your last warning.' ... He was scared to go back to his family home, so he went
to Tashkent (the capital). . . But then he came back again a few days later and was
beaten up again. This time, he lost consciousness." Id.
C. How did Mr. Muhtorov become a human rights advocate?
Jamshid Muhtorov was born in Jizzak, Uzbekistan, when the country was still
under communist rule. He is the oldest of five children.17
His father, Asror Muhtorov, is a doctor, his mother, Robiya Muhtorova, was a
school teacher. Both still live in Uzbekistan.
A few years after graduating from a technical university, Mr. Muhtorov was
offered a position with Ezgulik, a human rights organization in Uzbekistan. In 2003, he
became the head of the Jizzak branch.

17

Two of Mr. Muhtorov’s brothers also had to flee Uzbekistan to escape political
persecution. One brother, Asil, was, like Mr. Muhtorov, granted political refugee status
by the United States. He lives in Aurora. Another brother, Hurshid,
is in Kazakstan. Hurshid Muhtorov was recently arrested in Kazakstan and faces
deportation to Uzbekistan. http://www.ozodlik.org/articleprintview/24487274.html
(February 17, 2012)
16
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During his time with Ezgulik, Mr. Muhtorov worked closely with Human Rights
Watch, foreign embassies, and NGOs, as a result of which he came under increasing
scrutiny from the Karimov regime. This scrutiny intensified after the Andijon Massacre in
May of 2005, and, as mentioned above, in 2006, led to Mr. Muhtorov being threatened
and beaten unconscious. After this, with the help of other activists, Mr. Muhtorov
escaped from Uzbekistan just ahead of government agents who had a warrant for his
arrest. Some reports say that he was smuggled out of the country disguised as a
woman. His wife and children followed him shortly afterward, joining him in Kyrgystan.
In February of 2007. Mr. Muhtorov and his family were admitted to the United
States as political refugees.
D. Political refugee status
It is no small thing to be admitted to the United States as a political refugee. The
process is rigorous and highly selective. Generally, U.S. State Department, Refugee
Admissions. http://www.state.gov/j/prm/ra/index.htm
A refugee is defined as:
[A] person who has fled his or her country of origin because of past persecution
or a fear of future persecution based upon race, religion, nationality, political
opinion, or membership in a particular social group. If the person is not in the
United States, he or she may apply for inclusion in the U.S. refugee program. If
the person is already in the United States, he or she may apply for the U.S.
asylum program.
US. Citizenship and Immigration Services (USCIS) website, Refugees and Asylum,
Questions and Answers. http://www.uscis.gov/portal/site/uscis
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Under the U.S. Refugee Admissions Program, a limited number of political
refugees are admitted to the United States each year. After being referred for
consideration by the United Nations High Commission on Refugees (UNHCR), a U.S.
Embassy, or a designated NGO, applicants are pre-screened by U.S. State Department
Resettlement Support Centers (RSC’s) or OPE’s (overseas processing entities).18
The OPEs pre-screen applicants, help prepare the applications for USCIS,
initiate background security checks, and arrange medical examinations for those
refugees approved by USCIS.
Id.
After pre-screening, applicants are investigated by specially trained USCIS
officers who determine whether the person is eligible for refugee status. The
investigation is designed to insure that the applicant is qualified under a designated
processing priority, meets the definition of a refugee, is not firmly resettled in a third
country, and is otherwise admissible under U.S. law. US. Citizenship and Immigration
Services (USCIS) website, Eligibility Determination.19
In making this determination we consider the conditions in the country of origin
and evaluate the individual’s credibility. We also confirm that security checks

18

The UNHCR reports that Uzbekistan is the only Central Asian country that has
not acceded to the U.N. 1951 Refugee Convention. Because of this, Uzbekistan is
covered by the UNHCR office in Almaty, Kazakstan.
http://www.unhcr.org/cgi-bin/texis/vtx/page?page=49e487466&submit=GO
19

http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f61417654
3f6d1a/?vgnextoid=eaa8840aa4683210VgnVCM100000082ca60aRCRD&vgnextchann
el=385d3e4d77d73210VgnVCM100000082ca60aRCRD
18
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have been completed and the results of the checks are reviewed and analyzed
before approval.
Id.

E. The significance of all this
Key factors to be considered in deciding whether release on conditions is
appropriate are the accused’s history and characteristics.
Jamshid Muhtorov is legally in the United States.20 His wife and two children are
as well, and they live here in Colorado. Mr. Muhtorov has no criminal record and has
never been arrested -- except by the security police in Uzbekistan.
More significantly, Mr. Muhtorov is in this country for reasons that tell us much
about his character – He was granted refugee status after fighting for human rights in
one of the world’s most repressive regimes. He was threatened, beaten, and arrested
for his trouble. His family has suffered. His sister is in prison on trumped up charges,
his brother was recently arrested in Kazakstan, and, since Mr. Muhtorov’s arrest, his
mother has been interrogated and threatened by the Tashkent city prosecutor’s office.21

20

The prosecution proffered that an “ICE detainer” had been lodged against Mr.
Muhtorov since his arrest. No one has explained why this is the case, since he is a
lawful resident. Moreover, to the extent the detainer is based on the charge in the
indictment, he has not been convicted. And, were Mr. Muhtorov released to the ICE
detainer, there are two important things to keep in mind. First, once picked up by ICE,
he would not be beyond the reach of the Court’s jurisdiction, he would be in the local
ICE detention facility. Second, he is entitled to seek release on bail from the
Immigration courts pending the resolution of that case.
21

“Mother of Uzbek Terrorist Suspect in US Now Under Pressure from Uzbek
Security Police.” 02/15/2012.
http://3dblogger.typepad.com/different_stans/2012/02/mother-of-uzbek-terrorist-suspect
-in-us-now-under-pressure-from-uzbek-security-police.html
19
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And from the way the political refugee approval process works, we know that Mr.
Muhtorov’s background was rigorously investigated by the United States – both from
the standpoint of his character as well as the legitimacy of his claim to be a human
rights advocate – before he was allowed into the U.S.. Since arriving here he has
worked, mainly as a truck driver, has supported his family, and even paid back the loan
made to him by Lutheran Immigration and Refugee Services to allow his family to
resettle here. Attachment B.
2. The nature and circumstances of the offense
Jamshid Muhtorov is charged under 18 USCA 2332B with knowingly providing
and attempting to provide material support or resources, personnel (which can include
himself), to a foreign terrorist organization.22
To violate this paragraph, a person must have knowledge that the organization is
a designated terrorist organization, that the organization has engaged or engages in
terrorist activity, or that the organization has engaged or engages in terrorism.
As the Supreme Court held in Holder v. Humanitarian Law Project, 130 S.Ct.
2705, 2717-18 (2010), the “knowingly” element does not require that a defendant have
intended to further terrorist activities by his support, or indeed intended to engage in
such activities himself.

22

Mr. Muhtorov was not charged under 18 U.S.C. §2332A, which makes it a
crime to provide material support or resources “intending that they are to be used in
preparation for, or in carrying out, acts of terrorism transcending international
boundaries.”
20
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But, as 18 U.S.C. §2339B(h) also provides:
No person may be prosecuted under this section in connection with the term
“personnel” unless that person has knowingly provided, attempted to provide, or
conspired to provide a foreign terrorist organization with 1 or more individuals
(who may be or include himself) to work under that terrorist organization's
direction or control or to organize, manage, supervise, or otherwise direct the
operation of that organization. Individuals who act entirely independently of the
foreign terrorist organization to advance its goals or objectives shall not be
considered to be working under the foreign terrorist organization's direction and
control.
(Emphasis added)
3. The weight of the evidence
No evidence has been provided by the government to the defense. Nor, other
than by proffer, was any proof offered at the February 14, 2012, detention hearing
that would allow this Court to effectively assess the weight of the evidence against Mr.
Muhtorov.
Thus far, the government’s argument for detention has been supported by
references to the affidavit for the complaint, Doc. 1(01/19/2012), and its proffer as
supplemented by the F.B.I. agent’s testimony in the hearing below.
And, on the weight issue, keeping in mind that any evidence put before this
Court in support of detention is considered de novo, nothing presented thus far has
addressed the requirement under §2339B(h), that Mr. Muhtorov have intended, by
providing himself as material support, “to work under [the] terrorist organization's

21
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direction or control or to organize, manage, supervise, or otherwise direct the
operation of that organization.”
4. The nature and seriousness of the danger to any person or the
community.
On January 23, 2102, following Mr. Muhtorov’s arrest, the FBI issued a press
release. It is attached as “C.” One sentence is significant on the “seriousness of
danger to any person or the community” issue. It reads: “The government does not
allege that Muhtorov was plotting attacks against any targets inside the United
States.” Consistent with this press release, nothing the government has offered so far
intimates that Mr. Muhtorov threatened or harmed any person or group in this country,
or planned to do so.
The U.S. Senate, commenting on the danger-to-any-person factor under 18
U.S.C. § 3142(e), explained that “[t]he reference to safety of any other person [in §
3142] is intended to cover the situation in which the safety of a particular identifiable
individual ... is of concern”. See S.Rep. No. 98-225, at 12 (1983), as reprinted in 1984
U.S.C.C.A.N. 3182, 3195.
Thus, taking the F.B.I. at its word, Mr. Muhtorov’s release poses no threat to
the safety of any other person or danger to the community “inside the United States,”
which is exactly where Mr. Muhtorov will be if released on bail.

22
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Conclusion
In applying the 3142 factors to any particular case, courts should bear in mind
that only a “limited group of offenders” should be denied bail pending trial. S.Rep. No.
225, 98th Cong., 2d Sess. 7, reprinted in 1984 U.S.Code Cong. & Ad.News 3182,
3189. United States v. Shakur 817 F.2d 189, 195 (2nd Cir 1987).
Mr. Muhtorov is not among that group. He is a lawful resident of this country,
has been for nearly 5 years, and has strong and substantial ties to the community,
especially through his wife and children. His personal history as a political activist
standing up for the rights of his fellow citizens in Uzbekistan is extraordinary – as
documented by the State Department and Human Rights Watch. If any further proof
of the legitimacy of his background were needed, it can, at a minimum, be inferred
from the fact that he made it through the rigorous process necessary for him to be
granted refugee status by the United States.
Mr. Muhtorov has no criminal record, is, as a permanent resident, allowed to
work, and, again, taking the government at its word, poses no threat to anyone in the
United States. For that matter, neither the complaint nor indictment charges that Mr.
Muhtorov was planning to commit or support any specified act of violence outside the
United States. Were there evidence to support such a suggestion, you would expect
charges to have been filed under 18 U.S.C. §2339A, which requires an intent to carry
out an act of terrorism or violence, not under §2339B, which does not.
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While it is true Mr. Muhtorov was arrested in January at the O’Hare airport
waiting to catch a flight to Turkey, two things need to be kept in mind. First, he was
not fleeing from prosecution, because he had no idea he was charged with, or about
to be charged with, a crime. Second, after his arrest, his documents, including his
passport, were seized by the F.B.I., making it difficult to travel outside the United
States. And, to the extent “risk of flight” needs to be addressed, Mr. Muhtorov could,
as a condition of release, be put on GPS monitoring (an ankle bracelet) through the
probation office.23
The word “terrorism” puts everyone on edge. It is part of the charge in this
case. Add that the accused is a Muslim with a beard, and many people might dismiss
out of hand that there should even be a presumption of innocence, much less that bail
should be granted.24
But the presumption of innocence, as the Bail Reform Act acknowledges, still
applies. And it is the District Court, not the court of public opinion or prejudice, that
makes the decision whether to grant bail in any given case.

23

“GPS . . . lets federal probation and pretrial services officers monitor
defendants . . . around the clock, if necessary.” GPS: Your Supervising Officer is
Watching, Third Branch, April 2007.
http://www.uscourts.gov/news/TheThirdBranch/07-04-01/GPS_Your_Supervising_Offic
er_is_Watching.aspx
24

The consequence of pretrial detention is exacerbated in Mr. Muhtorov’s case
by the conditions of his pretrial confinement. The defendant filed a motion challenging
his confinement in the “hole” at the FCI, Doc. 16. This Court directed the government
to respond, Doc. 27, which they did on February 24, 2012. Doc. 28. In their response
the government said the defendant’s motion was moot because “the defendant will be
placed in a different facility shortly.” Id., page 2. He was, the Denver Detention Center,
where he is still in the hole, which they call “administrative segregation.” If this
continues, the defendant’s motion is not moot.
24
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In this given case, Jamshid Muhtorov’s, release on conditions is both
appropriate and, under the relevant considerations in 18 U.S.C. 3142, required.

Respectfully submitted,
RAYMOND P. MOORE
Federal Public Defender

s/ Warren R. Williamson
WARREN R. WILLIAMSON
Office of the Federal Public Defender
633 - 17th Street, Suite 1000
Denver, Colorado 80202
Telephone: (303) 294-7002
FAX: (303) 294-1192
E-mail: Rick_Williamson@fd.org
Attorney for Defendant
s/ Brian R. Leedy
BRIAN R. LEEDY
Assistant Federal Public Defender
633 Seventeenth Street, Suite 1000
Denver, Colorado 80202
Telephone: (303) 294-7002
FAX:
(303) 294-1192
Brian.Leedy@fd.org
Attorney for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that on March 1, 2012, I electronically filed the foregoing
MOTION FOR REVOCATION OF MAGISTRATE JUDGE’S DETENTION
ORDER AND FOR HEARING DE NOVO
with the Clerk of Court using the CM/ECF system which will send notification of such
filing to the following e-mail addresses:
Gregory A. Holloway
Assistant U.S. Attorney
Email: gregory.holloway@usdoj.gov

and I hereby certify that I have mailed or served the document or paper to the
following non CM/ECF participant in the manner (mail, hand-delivery, etc.) indicated
by the non-participant’s name:
Mr. Jamshid Muhtorov (Via U.S. Mail)

s/ Warren R. Williamson
WARREN R. WILLIAMSON
Office of the Federal Public Defender
633 - 17th Street, Suite 1000
Denver, Colorado 80202
Telephone: (303) 294-7002
FAX: (303) 294-1192
E-mail: Rick_Williamson@fd.org
Attorney for Defendant

s/ Brian R. Leedy
BRIAN R. LEEDY
Assistant Federal Public Defender
633 Seventeenth Street, Suite 1000
Denver, Colorado 80202
Telephone: (303) 294-7002
FAX:
(303) 294-1192
Brian.Leedy@fd.org
Attorney for Defendant
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